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31 January 2018 
 
Director, Planning Frameworks 
Department of Planning and Environment 
GPO Box 39 
Sydney NSW 2001 

Enquiries: A Macvean 

 
Dear Sir/Madam, 

Submission to Draft State Environmental Planning Po licy (Environment)  
 
Council welcomes the opportunity to provide comment and feedback on the Department of 
Planning & Environment's (the Department) Explanation of Intended Effect (EIE) for the Draft 
State Environmental Planning Policy (Environment).  
 
While it is acknowledged that the amendments as currently proposed do not affect the 
MidCoast local government area, the EIE includes statements and provisions of significant 
concern to the MidCoast including, but not limited to:  

•  simplifying 'the planning rules for a number of water catchments, waterways, urban 
bushland;  

•  amendments to the State Environmental Planning Policy (Housing for Seniors or 
People with a Disability) 2004 (SEPP (Seniors));  

•  establishing a policy framework for these catchments that is also suitably applied to 
additional areas at a later date as appropriate; and  

•  the relationship between the Draft Environment SEPP and the Draft Coastal 
Management SEPP.  

 
 
MidCoast Council Planning Framework 
MidCoast Council currently operates with three local environmental plans (LEP) and three 
development control plans (DCP): 

•  Gloucester LEP 2010 and the Gloucester DCP 2010; 
•  Great Lakes LEP 2014 and Great Lakes DCP (as amended); and 
•  Greater Taree LEP 2010 and Greater Taree DCP 2010 (as amended). 

 
Work is being undertaken to prepare new MidCoast planning instruments:  

•  Matrix prepared to enable comparison of all land use tables across the three (3) local 
environmental plans.  

•  A table has been prepared to identify and compare all clauses and map layers across 
the three (3) local environmental plans.  

•  Amendments have been made to the three (3) local environmental plans to introduce 
some consistent clauses.  

•  Rural Opportunities and Land Use Strategy (Rural Strategy) in preparation to 
establish the strategic planning framework for rural areas of MidCoast Council.  

•  A Destination Management Plan (DMP) has already been prepared and adopted by 
Council. 

•  A Regional Economic Development Strategy (REDS) is in the advanced stages of 
preparation by consultants engaged by the NSW Government. 

•  Council endorsed the preparation of a Housing Diversity and Affordability Strategy 
(Housing Strategy). 



 
Page 2 of 10 

•  A comparison of development control plan chapters, objectives and provisions has 
commenced. 

 
MidCoast Council has also resolved:  
A. That, as a short to medium term measure, Council support the preparation of a 
consolidated single Local Environmental Plan for MidCoast Council that will also target the 
main strategic policy issues that are being addressed by the Rural Opportunities and Land 
Use Strategy and the Housing Strategy that are currently underway as set out in Option 4 in 
the table in the report.  
B. That in the longer term, a new strategic Local Environmental Plan be prepared that 
establishes a sound framework for the long term growth of MidCoast Council.  
 
 
MidCoast Council Strategic Planning Program  
MidCoast Council recognises the importance of the environment to our community and 
economy and this is reflected in our Draft Community Strategic Plan which includes the 
following statements: 
 

Our Vision  
We aspire to be a place of unique environmental significance where our quality of life 
and sense of community is balanced by sustainable and sensitive development, 
which fosters economic growth 
 
We value … our environment  
Our natural environment is protected and enhanced, while we maintain a delicate 
balance with our growing urban centres and managing our resources wisely. 

 

 
 
Council is also undertaking a Rural Strategy in collaboration with the Department of Lands - 
Agriculture and in consideration of the Important Agricultural Land Mapping pilot program 
being undertaken within the MidCoast. 
 
The Strategy is also being undertaken with the support of the Department's Hunter-Central 
Coast Regional Office as a priority component of the Local Strategy required for all merged 
Councils (Guidance for merged councils on planning functions May 2016). 
  
The Rural Strategy will also take into consideration recommendations from the DMP, REDS 
and Hunter Regional Plan 2036.   
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The aims of the Rural Strategy are to:  

•  ensure planning proposals affecting non-urban land within the MidCoast are 
considered within a strategic planning framework;  

•  provide greater certainty to rural land owners on the types of activities that will require 
development consent; and 

•  prepare strategic and forward thinking planning instruments that will allow our rural 
communities and land owners to adapt to emerging economic opportunities.  

 
In this regard, Council recognises the social, economic and environmental value of our 
pristine waterways, wilderness areas, ecologically diverse flora and fauna as part of a broad 
rural landscape that includes primary production and rural development.  
 
Council will therefore take the future development, management and conservation of all rural, 
environmental and waterway zoned lands into consideration within our Rural Strategy. The 
findings and recommendations of the Rural Strategy will then directly inform preparation of a 
new MidCoast Local Environmental Plan and Development Control Plan. 
 
Therefore, Council's comments and feedback on the Environment SEPP EIE are provided in 
context of both the existing planning framework and strategic work already being undertaken 
in the MidCoast. 
 
 
Department Draft SEPP and Planning Reforms 
Changes proposed include consolidating the following seven existing SEPPs: 

•  State Environmental Planning Policy No. 19 – Bushland in Urban Areas 
•  State Environmental Planning Policy (Sydney Drinking Water Catchment) 2011 
•  State Environmental Planning Policy No. 50 – Canal Estate Development 
•  Greater Metropolitan Regional Environmental Plan No. 2 – Georges River Catchment 
•  Sydney Regional Environmental Plan No. 20 – Hawkesbury-Nepean River (No.2-

1997) 
•  Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
•  Willandra Lakes Regional Environmental Plan No. 1 – World Heritage Property. 

  
The EIE outlines provisions to be included in a new SEPP. It also highlights 'proposed 
changes to the Standard Instrument – Principal Local Environmental Plan and new Section 
117 Local Planning Directions where appropriate.' 
 
 
Submission  
 
Use of the Standard Instrument Local Environmental Plan (LEP) 
Council generally supports the simplification of State Environmental Planning Policies and 
the incorporation of, wherever possible, definitions and assessment provisions into the 
Standard Instrument LEP.  
 
In this regard various State and Regional Environmental Planning Policies including the 
proposed Draft Environment SEPP contain land use, administrative and innominate use 
definitions. Wherever possible it requested that the Department make the Standard 
Instrument LEP the primary source of these definitions and make all other planning strategy 
and policy provisions consistent with this document.  
 
Consistent with this it is requested that:  

•  all relevant land use definitions from existing SEPPs be transferred into the Standard 
Instrument LEP; 

•  any additional definitions and group term definitions that are currently contained in 
existing SEPPs be contained in the Standard Instrument LEP Dictionary;   
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•  the Land Use Table directions of the Standard Instrument LEP be amended to reflect 
the inclusion of these definitions within land use tables in Standard Instrument LEPs; 
and 

•  an updated and amended Planning Circular documenting the recommended use and 
application of additional definitions and group term definitions within Standard 
Instrument LEPs is provided.   

 
It is also recommended that any requirements for consent and prohibitions also be located 
within the Standard Instrument LEP, rather than in any existing or proposed SEPP. This 
would be consistent with the Department's messaging to Councils that the Standard 
Instrument LEP and the e-planning portal will become the primary source of land use and 
permissibility information. 
 
Further to this, many of the proposed matters for consolidation, transition or review in the 
Environmental SEPP are addressed either by Model Clauses on 
www.planning.nsw.gov.au/Plans-for-your-area/Local-Planning-and-Zoning/Resources or 
within the Draft LEP Practice Note – Natural Resource Management (NRM) and Draft Local 
Model Provisions from 2010. A copy of the NRM documents is provided with this submission.  
 
It is requested that the Department review these clauses, their current application within 
gazetted local environmental plans and the opportunity for integrating them into the Standard 
Instrument LEP before finalising the Environmental SEPP. 
 
 
State Environmental Planning Policy No. 19 – Bushland in Urban Areas 
With the recent introduction and amendment of the Biodiversity Conservation and Local Land 
Services Acts and removal of Tree and Vegetation Protection provisions from the Standard 
Instrument LEP, the protection and preservation of bushland within urban areas is a matter 
which should not only be considered within the Sydney metropolitan area, but throughout the 
state. 
 
The establishment of clear and consistent definitions of bushland, native vegetation and 
remnant bushland across the aforementioned Acts and environmental planning instruments 
that can be considered and assessed within any land zone would be strongly supported. 
 
The Draft NRM Biodiversity (Terrestrial) clause provides an opportunity to introduce not only 
a broad-scale evidence based terrestrial biodiversity clause, but a framework within the 
Standard Instrument LEP for the assessment, protection and maintenance of remanent 
vegetation in urban areas throughout the state: 
 
Biodiversity (Terrestrial) 

(1) The objective of this clause is to maintain terrestrial biodiversity, including: 
(a) protecting native flora and fauna, 
(b) protecting the ecological processes necessary for their continued existence, and 
(c) encouraging the recovery of native flora and fauna, and their habitats. 

(2) This clause applies to land identified on the [Name] Local Environmental Plan [Year] 
Natural Resource – Biodiversity Map 
(3) When assessing a development application, the consent authority must consider 
potential adverse impacts from the proposed development on: 

(a) the condition and significance of the vegetation on the land and whether it should 
be substantially retained, 
(b) the importance of the vegetation in that particular location to native fauna 
(c) any potential to fragment, disturb or diminish the biodiversity values of the land, 
and 
(d) the condition and role of the vegetation as a habitat corridor, 

and any proposed measures to minimise or mitigate those impacts 
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(4) Before granting consent to development to which this clause applies the consent 
authority must be satisfied that: 

(a) the development is sited, designed and managed to avoid potential adverse 
environmental impacts, or 
(b) where an impact cannot be avoided, and having taken into consideration feasible 
alternatives, the proposed design, construction and operational management of the 
development will mitigate and minimise those impacts to a satisfactory extent. 

 
 
State Environmental Planning Policy (Sydney Drinking Water Catchment) 2011 
Council supports the retention of general objectives and heads of consideration from the 
Sydney Drinking Water Catchment SEPP, for the protection of catchments for existing and 
future generations by applying the principles of total catchment management. However, it 
would be appropriate for these provisions, definitions and assessment criteria to be 
incorporated into the state-wide Standard Instrument LEP in the first instance. 
 
In particular, the provisions in existing clauses 10 and 11A of the Sydney Drinking Water 
SEPP would be appropriate for all drinking water catchments, with some additional discretion 
for small-scale and low-impact development activities such as dwelling houses within 
drinking water catchments. 
 
Drinking Water Catchments 
The permissibility of seniors housing and other higher density residential development within 
drinking water catchments is similarly supported, on the basis that these activities are subject 
to a high level of assessment to ensure the carrying out of the proposed development would 
have a neutral or beneficial effect on water quality.  
 
In this regard, the following clauses for drinking water catchments and stormwater 
management (based on the Draft NRM Clauses) have been applied within Great Lakes LEP 
2014. These clauses provide objectives and heads of consideration, but do not specifically 
refer to the 'neutral or beneficial effect on water quality' specified in the SEPP. 
 
7.6   Drinking water catchments 

(1)  The objective of this clause is to protect drinking water catchments by minimising the 
adverse impacts of development on the quality and quantity of water entering and stored 
in drinking water storages. 
(2)  This clause applies to land identified as “Drinking Water Catchment” on the Drinking 
Water Catchment Map. 
(3)  Before determining a development application for development on land to which this 
clause applies, the consent authority must consider the following: 

(a)  whether or not the development is likely to have any adverse impact on the 
quality and quantity of water entering and stored in the drinking water storage, having 
regard to the following: 

(i)  the distance between the development and any waterway that feeds into the 
drinking water storage, 
(ii)  the on-site use, storage and disposal of any chemicals on the land, 
(iii)  the treatment, storage and disposal of waste water and solid waste 
generated or used by the development, 
(iv)  any permanent interception or lowering of the watertable, 
(v)  any change in groundwater flow direction, 

(b)  any appropriate measures proposed to avoid, minimise or mitigate the impacts of 
the development. 

(4)  Development consent must not be granted to development on land to which this 
clause applies unless the consent authority is satisfied that: 

(a)  the development is designed, sited and will be managed to avoid any significant 
adverse impact on water quality and flows, or 
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(b)  if that impact cannot be reasonably avoided—the development is designed, sited 
and will be managed to minimise that impact. 

 
7.5   Stormwater management 

(1)  The objective of this clause is to minimise the impacts of stormwater on land to 
which this clause applies and on adjoining properties, native bushland, groundwater, 
wetlands and receiving waters. 
(2)  Development consent must not be granted to development on any land unless the 
consent authority is satisfied that the development: 

(a)  is designed to maximise the use of water permeable surfaces on the land having 
regard to the soil characteristics affecting on-site infiltration of water, and 
(b)  is designed to minimise the use of impervious surfaces on the land, directing run 
off to piped drainage systems and waterways, and 
(c)  is designed to integrate water sensitive design measures, including stormwater, 
groundwater and waste water management, to minimise environmental degradation 
and to improve the aesthetic and recreational appeal of the development, and 
(d)  incorporates an appropriately managed and maintained stormwater management 
system that will maintain or improve the quality of stormwater discharged from the 
land, and 
(e)  includes, if practicable, on-site stormwater retention for use as an alternative 
supply to mains water, groundwater or river water, and 
(f)  avoids any significant adverse impacts of stormwater runoff on adjoining 
properties, native bushland, groundwater, wetlands and receiving waters, or if that 
impact cannot be reasonably avoided, minimises and mitigates the impact. 

 
For examples of how these clauses have been implemented in the MidCoast please refer to 
Great Lakes LEP 2014 and the Water Sensitive Design chapter of the Great Lakes 
Development Control Plan. 
 
Groundwater Vulnerability 
Inclusion of the Draft NRM Clause for groundwater vulnerability (below) within the Standard 
Instrument LEP would also support the objectives of the proposed review and enable 
Council's to assess and determine development applications in vulnerable catchments in a 
consistent manner across the state: 
 
Groundwater vulnerability 

(1) The objective of this clause is to maintain the hydrological functions of key 
groundwater systems and to protect vulnerable groundwater resources from  
contamination as a result of inappropriate development. 
(2) This clause applies to land identified on the XXX Local Environmental Plan [Year] 
Natural Resource – Groundwater Map. 
(3) In assessing a development application in an identified area of groundwater 
vulnerability, the consent authority must consider any potential adverse impact as a 
result of the proposed development in relation to: 

(a) the characteristics of the groundwater present in the area, 
(b) any risk of groundwater contamination from the proposed development, including 
from on-site storage or disposal of solid or liquid waste and chemicals, 
(c) any cumulative impacts on groundwater, including the impacts on nearby 
groundwater extraction for potable water supply or stock water supply, and 
(d) any adverse effect on groundwater dependent ecosystems. 

(4) Before granting consent to development to which this clause applies the consent 
authority must be satisfied that: 

(a) the development is sited, designed and managed to avoid potential adverse 
environmental impacts, or 
(b) where an impact cannot be avoided, and having taken into consideration feasible 
alternatives, the proposed design, construction and operational management of the 
development will mitigate and minimise those impacts to a satisfactory extent. 
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For consistency, it is also requested that the permissibility of activities within the Exempt & 
Complying Development SEPP be reviewed in areas identified as a 'groundwater system' 
and/or 'drinking water catchment'.  
 
Foreshore Protection and Access 
Matters relating to foreshore protection and access may also be addressed through the 
incorporation of the following, existing, Model Clauses in the Standard Instrument LEP: 
 
6.4 Development on the foreshore must ensure access  [local] 
Drafting direction. The following definition must be included in the Dictionary: 

foreshore area means the land between the foreshore building line and the mean high 
water mark of the nearest bay or river. 
foreshore building line means the line shown the foreshore building line on the 
Foreshore Building Line Map. 
Foreshore Building Line Map means the [Name] Local Environmental Plan [Year] 
Foreshore Building Line Map. 
 
In deciding whether to grant consent for development in the foreshore area, the consent 
authority must consider whether and to what extent the development would encourage 
the following: 

(a) continuous public access to and along the foreshore through or adjacent to the 
proposed development, 
(b) public access to link with existing or proposed open space, 
(c) public access to be secured by appropriate covenants, agreements or other 
instruments registered on the title to land, 
(d) public access to be located above mean high water mark, 
(e) the reinforcing of the foreshore character and respect for existing environmental 
conditions, 
(f) management of sea level rise or change of flooding patterns as a result of climate 
change. 

 
6.5 Foreshore building line [local] 
Drafting direction. This clause should not be a blanket prohibition against development. 
The following definition must be included in the Dictionary: 

foreshore area means the land between the foreshore building line and the mean high 
water mark of the nearest bay or river. 
foreshore building line means the line shown the foreshore building line on the 
Foreshore Building Line Map. 
Foreshore Building Line Map means the [Name] Local Environmental Plan [Year] 
Foreshore Building Line Map. 
 
(1) The objective of this clause is to ensure that development in the foreshore area will 
not impact on natural foreshore processes or affect the significance and amenity of the 
area. 
(2) Development consent must not be granted for development on land in the foreshore 
area except for the following purposes: 

(a) the extension, alteration or rebuilding of an existing building wholly or partly in the 
foreshore area, 
(b) the erection of a building in the foreshore area, if the levels, depth or other 
exceptional features of the site make it appropriate to do so, 
(c) development for the purposes of boat sheds, sea retaining walls, wharves, 
slipways, jetties, waterway access stairs, swimming pools, fences, cycleways, 
walking trails, picnic facilities or other recreation facilities (outdoors). 

(3) Development consent must not be granted under subclause (2) unless the consent 
authority is satisfied that: 
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(a) the development will contribute to achieving the objectives for the zone in which 
the land is located, and 
(b) the appearance of any proposed structure, from both the waterway and adjacent 
foreshore areas, will be compatible with the surrounding area, and 
(c) the development will not cause environmental harm such as: 

(i) pollution or siltation of the waterway, or 
(ii) an adverse effect on surrounding uses, marine habitat, wetland areas, flora 
or fauna habitats, or 
(iii) an adverse effect on drainage patterns, and 

(d) the development will not cause congestion of, or generate conflicts between, 
people using open space areas or the waterway, and 
(e) opportunities to provide continuous public access along the foreshore and to the 
waterway will not be compromised, and  
(f) any historic, scientific, cultural, social, archaeological, architectural, natural or 
aesthetic significance of the land on which the development is to be carried out and of 
surrounding land will be maintained, 
(g) in the case of development for the alteration or rebuilding of an existing building 
wholly or partly in the foreshore area, the alteration or rebuilding will not have an 
adverse impact on the amenity or aesthetic appearance of the foreshore, and 
(h) sea level rise or change of flooding patterns as a result of climate change have 
been considered. 

 
River Front Areas 
It is also requested that the review of the SEPPs take into consideration the need for a clear 
and consistent definition of 'river front areas', which are identified in Exempt & Complying 
Development SEPP Clause 1.19 as land where complying development may not be carried 
out. 
 
Council's may be able to identify these areas when the Draft NRM Clause for 'Riparian Land 
and Watercourses' has been included in an LEP; but neither this clause or any other 
environmental planning instrument, provides a clear and definitive definition of a 'river front 
area' or their significance to water quality and land management practices.  
 
 
State Environmental Planning Policy No. 50 – Canal Estate Development 
The continued prohibition of canal estate development in New South Wales is supported. It is 
however requested that the relevant prohibitions as well as the updated definition, be 
incorporated as compulsory provisions within the Standard Instrument LEP for consistency 
and transparency. 
 
 
Regional Environmental Plans 
Greater Metropolitan Regional Environmental Plan No. 2 – Georges River Catchment 
Sydney Regional Environmental Plan No. 20 – Hawkesbury-Nepean River (No.2-1997) 
Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 
Areas of Environmental Sensitivity  
While the Regional Environmental Plans identified in the Environmental SEPP EIE do not 
apply to the MidCoast LGA, these documents contain high level planning policy and strategy 
recommendations which may be suitable in other areas of 'environmental sensitivity' in New 
South Wales.  
 
In this regard it is requested that the Department consider which provisions may be 
transferable to other sensitive lands or catchments i.e. Hawkesbury-Nepean River vs the 
Great Lakes region lakes and tributaries; Nabiac and Tea Gardens aquifers; and the 
Barrington-Gloucester river catchment.  
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Guidelines regarding the identification, mapping and protection of these sensitive lands or 
catchments could be provided through the Ministerial Directions and optional clauses and 
map layers that can be applied via the Standard Instrument LEP. 
 
It is noted that several matters outlined in response to the transition of Sydney Drinking 
Water Catchment SEPP provisions into the Environment SEPP are also matters for 
consideration with the Sydney Harbour Catchment SREP. In this regard issues relating to 
catchment management, water quality, public access and protection should be considered in 
a broader context and wherever possible, consistent heads of consideration and assessment 
criteria should be incorporated into the Standard Instrument LEP. 
 
Wetlands 
The retention of heads of consideration for the protection of wetlands (and hydrological 
wetland features) not identified in the Coastal Management SEPP is supported however, it is 
requested that these provisions also be applied throughout the state in the first instance.  
 
In this regard, the Draft NRM clause for wetlands (below), provides specific criteria for the 
assessment of a proposed development on an identified natural wetland. The application of 
the provision is to ensure consideration of the ecological and hydrological impacts 
development on natural wetlands (as defined). 
 
Wetlands 

(1) The objective of this clause is to ensure that natural wetlands are preserved and 
protected from the impacts of development. 
(2) This clause applies to land identified on the [Name] Local Environmental Plan [Year] 
Natural Resource - Wetlands Map 
(3) When assessing a development application, the consent authority must consider 
potential adverse impacts from the proposed development on: 

(a) the growth and survival of native flora and fauna, 
(b) the condition and significance of the native flora on the land and whether it should 
be substantially retained, 
(c) the provision and quality of habitats for indigenous and migratory species, 
(d) the surface and groundwater characteristics of the site, including water quality, 
natural water flows and salinity, and 
(e) any wetland in the vicinity of the proposed development, 

and any proposed measures to minimise or mitigate those impacts. 
(4) Before granting consent to development to which this clause applies the consent 
authority must be satisfied that: 

(a) the development is sited, designed and managed to avoid potential adverse 
environmental impacts, or 
(b) where an impact cannot be avoided, and having taken into consideration feasible 
alternatives, the proposed design, construction and operational management of the 
development will mitigate and minimise those impacts to a satisfactory extent. 

 
Definitions and Permissibility 
Council also requests that any and all definitions from the Regional Plans relevant to land 
use, administrative terms and innominate uses, be incorporated into the Standard Instrument 
LEP. Including but not limited to definitions for aviation facility, cumulative environmental 
impacts, composting facilities or works, filling, habitat, intensive horticultural establishments, 
manufactured home, vegetation management plan, and sea wall.  
 
It is also unclear why the Environment SEPP is to retain specific definitions from the Sydney 
Harbour Catchment SEPP that are replicated in the Standard Instrument LEP such as boat 
sheds, charter and tourism boating facility.  
 
In this regard, Council strongly objects to the retention of definitions in any SEPP that contain 
minor inconsistencies with the Standard Instrument LEP and the Draft NRM Local Clauses - 
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such as 'immediate foreshore land' vs 'foreshore area' vs 'foreshore' vs 'coastal foreshore'; 
and 'environmentally sensitive natural areas' vs 'environmentally sensitive areas'.   
 
Similarly, Council supports the consolidation of permissibility and prohibition provisions into 
the Standard Instrument LEP wherever possible, rather than having provisions in multiple 
environmental planning instruments. Where necessary, these provisions can be made 
compulsory within specified zones and/or local environmental areas through the use of Notes 
and Directions within the Standard Instrument LEP and Order. 
 
Finally, it is also noted that the EIE Attachment C incorrectly indicates that SEPP 20 currently 
includes a definition for 'manufactured home'.  
 
While the SEPP does include a definition for a manufactured home estate and the Standard 
Instrument LEP includes a definition for a moveable dwelling, neither of these instruments 
effectively addresses the increasing need to include individual manufactured 
homes/moveable dwellings as a land use which must be identified in a land use table within 
the Standard Instrument LEP. The resolution of these issues with updated the planning rules 
for manufactured homes and estates, moveable dwellings, caravan parks, and camping 
grounds (exhibited November - December 2015) is urgently required. 
 
 
Ministerial Directions 
The location of planning principles within new and updated Ministerial Directions is generally 
supported. However Council would request that additional consideration be given to the 
broad application of some principles to the state in the first instance, for example, catchment 
management, foreshore protection, waterways and urban bushland (in any zone). 
 
 
In conclusion, while the EIE for the Environment SEPP are generally considered to be sound, 
it is requested that the Department consider in additional detail:  

•  how the Standard Instrument LEP can be utilised as an effective planning instrument, 
particularly for rural and regional Council's; and 

•  how the provisions of the Exempt & Complying Development SEPP are to be 
reviewed and updated to ensure it is consistent with the principles and intended 
outcomes of new Policies and does not contradict or undermine the same. 

 
Council looks forward to additional consultation on the final draft SEPP, Ministerial Directions 
and proposed amendments to the Standard Instrument LEP in the near future. 

Yours sincerely 

 
Alexandra Macvean 
Senior Strategic Planner 
Direct phone number (02) 6591 7348 
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Draft LEP Practice Note – Natural Resource 
Management and the Standard Instrument  
The purpose of this practice note is to provide guidance on how to effectively provide for natural 
resources within the planning system, in particular the Standard Instrument Local Environmental Plan 
[SI LEP]. 
 
 
Introduction 

Natural Resource Management (NRM) 
involves the sustainable management of our 
natural resources (land, water, marine and 
biological systems) to ensure our ongoing 
social, economic and environmental wellbeing. 
 
No one agency, council, organisation or piece 
of legislation looks after natural resource 
management in its entirety.  It is a shared 
responsibility. 
 
This practice note outlines how the planning 
system as a whole in NSW can assist the 
effective management of the State’s natural 
resources, with a particular emphasis on the 
state-wide template for Local Environmental 
Plans known as the ‘Standard Instrument’. 
 
Overview of the NSW Planning 
System and NRM 
NSW State Plan 

The NSW State Plan 2010 sets the overall 
policy by which agencies carry out their 
business and of importance to NRM is 
Chapter 5 Green State.  This sets State–wide 
targets for natural resource management to 
improve biodiversity and native vegetation, 
sensitive riverine and coastal ecosystems, soil 
condition and socio–economic wellbeing.   
 
The successful integration of NRM values 
within the planning system, and LEPs in 
particular, will contribute towards achieving the 
targets set by the NSW State Plan.  LEPs 
should be prepared to play a role towards 
improving natural resource condition over time 
by controlling the location and intensity of land 
uses.   
 
The Act 

Planning in NSW is regulated under the 
Environmental Planning and Assessment Act 
1979 (“the Act”).   
 

The primary function of the Act is to establish 
the mechanisms to control and assess land 
uses.  This includes how to prepare and what 
should go into a State Environmental Planning 
Policy (SEPP), Local Environmental Plan 
(LEP), Development Control Plan (DCP), local 
planning directions, and the assessment 
regime for proposed development.   
 
The management of natural resources, in 
balance with social and economic factors, is 
the first object of the Act:  
 
"the proper management, development and 
conservation of natural and artificial resources, 
including agricultural land, natural areas, 
forests, minerals, water, cities, towns and 
villages for the purpose of promoting the social 
and economic welfare of the community and a 
better environment". 
 
Other relevant objects of the Act encourage 
the protection of the environment and 
promotion of ecologically sustainable 
development.   
 
It is important to note that many natural 
resource management (NRM) issues are 
already covered by their own Acts and policies 
which the planning system can compliment 
(but should not duplicate), where they relate to 
land use planning matters. 
 
State Environmental Planning 
Policies 
State Environmental Planning Policies 
(SEPPs) deal with issues of significance to the 
state and people of NSW. 
 
The SEPPs and Deemed SEPPs that include 
provisions relating to natural resource 
management can be found at Appendix 1. 
 
The provisions contained in a SEPP prevail 
where another planning instrument (such as a 
Local Environmental Plan) is inconsistent.   
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All SEPPs relevant to NRM can be viewed 
through the official NSW Government website 
for online publication of legislation 
(www.legislation.nsw.gov.au) as well as on the 
Department’s website.  Provisions in these 
SEPPs should not be duplicated in LEPs. 
 
Sydney Metropolitan Strategy   
City of Cities: A Plan for Sydney's Future was 
released in December 2005 and will undergo 
periodic review. It supports continuing 
economic growth while balancing social and 
environmental impacts. It is based on 
anticipated population, economic and 
demographic trends, and has been developed 
with five aims: enhance liveability, strengthen 
economic competitiveness, ensure fairness, 
protect the environment, and improve 
governance. 
 
Regional Strategies 
There are currently seven regional strategies 
across NSW providing a 25 year land use plan 
covering the entire NSW non-metropolitan 
coastline being: 
 
•  Central Coast  
•  Hunter  
•  Far North Coast  
•  Mid North Coast  
•  Illawarra  
•  South Coast  
•  Sydney-Canberra Corridor  
•  Murray  
 
These comprehensive regional planning 
strategies for NSW are driven by active 
partnerships between state and local 
government, communities and business. 
 
Many of the strategies address regions where 
the majority of growth is expected to take 
place.  Given the sensitivity of many of these 
environments, balancing the demands of a 
growing population with the need to protect 
our natural resources is a key driver. 
 
The strategies have been designed to interact 
with other key policy documents from the 
State Plan to councils Local Environmental 
Plans, which must be consistent with the 
relevant Regional Plan through a section 117 
direction. 
 

Local Planning Directions (S 117 
Directions) 
The Minister for Planning, under section 
117(2) of the Act issues directions that 
relevant planning authorities such as local 
councils must follow when preparing planning 
proposals for a new LEP or amendment to an 
existing LEP. 
 
The current directives include specific NRM 
issues including: 
•  Rural Zones 
•  Mining, Petroleum Production and 

Extractive Industries 
•  Oyster Aquaculture 
•  Rural Lands 
•  Environment Protection Zones 
•  Coastal Protection 
•  Acid Sulfate Soils 
•  Mine Subsidence and Unstable Land 
•  Flood Prone Land 
•  Planning for Bushfire Protection 
•  Implementation of Regional Strategies 
•  Sydney Drinking Water Catchments 
•  Farmland of State and Regional 

Significance on the NSW Far North Coast 
 
These directions require councils to protect the 
stated values by restricting inappropriate 
rezoning and the consideration of particular 
policies when drafting a LEP.   
 
Under certain limited circumstances, a 
planning proposal (or draft LEP) may be 
inconsistent with the terms of these directions. 
 
Local Environmental Plans 
(LEPs) 
A Local Environmental Plan provides what 
activities may be carried out and where they 
may be carried out through zoning and 
development standards.  
 
In 2006, the ‘Standard Instrument’ or ‘LEP 
template’ introduced a common structure and 
language for LEPs. All councils must use the 
standard instrument when preparing new 
principal LEPs. 
 
The Standard Instrument contains NRM 
related clauses which must be included in all 
LEPs and clauses which must be included 
where that issue is to be covered, including: 
 
•  Clause 5.5 Development within the 

coastal zone 
•  Clause 5.7 Development below mean 

high water mark 



Natural Resource Management in the Standard Instrum ent LEP 
Not Government Policy  

Draft for consultation only 
 

3 

•  Clause 5.9 Preservation of trees and 
vegetation 

•  Clause 5.11 Bush fire hazard reduction 
 
There are also ‘model’ (example) local 
provisions which have been published, with 
more underway which councils can include 
where they relate to their local area and which 
can be adapted to suit local circumstances 
where justified.   
 
These include: 
•  Foreshore access 
•  Foreshore building line 
•  Acid Sulfate soils 
 
Natural Resource Legislation 
NSW natural resource legislation: establishes 
a primary level of control over development 
and activities that may harm the environment.  
LEPs should ensure that they do not duplicate 
or conflict with this legislation, but may 
compliment or enhance the objects of this 
legislation.  This may be achieved by 
controlling the permissibility of particular land 
uses, the selection and distribution of zones, 
principal development standards or including 
additional provisions. 
 
To this extent, councils should consider the 
following when preparing their Standard LEPs: 
 
•  Protect native vegetation of high 

conservation value (NVC Act 2003), 
•  Protect, enhance and restore water 

sources, their associate ecological 
function, biodiversity and water quality 
(WM Act 2000), 

•  Conserve biodiversity, prevent extinction 
and promote the recovery of threatened 
species (TSC Act 1995), and 

•  Protect key fish habitats and threatened 
species of fauna and marine vegetation 
(FM Act 1994). 

 
It is important to note that much of this 
legislation is about compliance (obtaining 
permits and licences) around a single NRM 
value or issue.  The planning system has a 
unique opportunity to synthesise all of the 
NRM values and address them 
comprehensively, particularly as they relate to 
controlling the impacts of land use and 
development.  Therefore, it is of the utmost 
importance for strategic planning work that 
precedes the drafting of a LEP to 
comprehensively consider all these values. 
 

Incorporating NRM in the LEP 

Initial analysis 
Local Environmental Plans should be informed 
and prepared on the basis of a robust statutory 
foundation that addresses the proper 
management of natural resources in the 
context of land use planning at a local level.   
 
This will involve utilising the relevant regional 
strategies, directions, SEPPs and other policy 
advice provided by the Department of 
Planning, as well as gathering information on 
land uses, economic and demographic trends, 
infrastructure supply and demand, the 
locations and state of key environmental 
features, and contributing risk factors.   
 
This information gathering stage is where the 
greatest integration of input from agencies is 
needed. At this stage, council should be aware 
of other legislation and programs administered 
by other public authorities.  There is a 
mandate for LEPs to protect and promote the 
conservation of natural resources in the public 
interest by responding to the needs of the 
community.  The LEP should be developed to 
complement natural resource provisions or 
legislation. 
 
Important steps in developing the LEP include: 

•  Identify land use needs to meet 
jobs/housing targets, employment land 
needs, floorspace demands, open space 
requirements, social services and 
infrastructure needs for the future 10-20 
years in different LGA sectors. 

•  Identify important high value conservation 
areas. 

•  Identify significant primary industry 
resources. 

•  Identify constraints and opportunities on 
land use in different areas in the LGA, 
taking into consideration conservation 
values, environmental risk and hazard 
issues, connectivity and infrastructure 
issues including water, transport, 
sewerage and energy. 

•  Evaluate land use scenarios to meet likely 
demand taking into consideration likely 
constraints and opportunities, as well as 
relevant policy matters such as s.117 
directions and regional strategies. 

•  Undertake detailed analysis of preferred 
options and the likely zoning and land use 
mixed to deliver land use needs and 
preferred conservation outcomes.  
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There are extensive strategic studies on and 
mapping of natural resource matters 
undertaken by NSW Departments and CMAs 
which can inform this analysis including: 
 
•  Biodiversity strategies – terrestrial/aquatic. 
•  Flora and fauna mapping. 
•  Koala habitat studies and strategies. 
•  Waterway and wetlands strategies. 
•  Water resource studies. 
•  Groundwater vulnerability studies. 
•  Mineral and other resource mapping. 
•  Soils mapping including acid sulfate soils.  
•  Salinity mapping. 
•  Slippage and subsidence studies. 
•  Flooding studies. 
•  Coastal hazard strategies. 
•  Key fish habitat mapping. 
•  Threatened species recovery plans. 
 
Steps to follow in addressing 
specific NRM issues 
Once the initial analysis has been undertaken 
the council can determine if there are any 
specific NRM issues which need addressing 
through the LEP.  If so, the following approach 
should be applied in sequence: 

1. Review which zone/s would be 
appropriate over the area after a strategic 
analysis of opportunities and constraints, 
as well as core zone objectives. 

2. Determine what uses to include as 
permitted with or without consent or 
prohibited in the land use table for the 
zone. 

3. Set appropriate principal development 
standards to control the intensity of 
development. 

4. Look at whether any existing provisions 
within the Standard Instrument will 
address the issue. 

5. Investigate whether provisions are 
required in a DCP to address more 
detailed issues. If the issues are related to 
development assessment, check whether 
the matter has already been addressed 
within the Register of Development 
Assessment Guidelines and will be a 
consideration under s79C of the Act. 

6. Where the above steps do not sufficiently 
provide for a significant natural resource 
value, then an additional local provision, 
such as a model clause, may be used. 

7. Identify NRM aims of the plan in Clause 
1.2 of the Standard Instrument (see PN 

09-005 for guidance on drafting 
aims/objectives). 

 
Key Questions to consider  
•  What are the outstanding issues or 

impacts that need addressing? 
•  Is it covered by any legislation, 

strategies or other such provisions 
under the control of another agency? 

•  Is it appropriate for the planning 
system to address this or should the 
appropriate legislation address it? 

•  Are the issues appropriate to control 
under the planning system? 

•  Are they within power? 
•  What level of the planning system is 

appropriate for addressing the 
issue? 
� Strategic – policy, strategies, etc 
� Statutory – SEPP, LEP, DCP 
� Can it be controlled by? 

- Permissibility 
- Spatial distribution  
- Intensity/density 
- Other development controls 
- Matters for consideration – s79C 

 
Aims of the LEP 
Clause 1.2 of the SI LEP enables councils to 
specify the particular aims of the LEP.  
 
These should be the overarching aims for the 
entire LEP, which are the guiding principles on 
which the construction of the LEP is based.  
While reference to external strategies and 
documents is not considered appropriate, the 
relevant key principles taken from those 
strategies and documents which relate to local 
land use planning (such as Catchment 
Management Plans and Council Strategies) 
may be added provided the LEP is constructed 
to achieve those specific aims, such as 
through land use zones, development 
standards and the like. 
 
Further guidance to assist with drafting 
appropriate land use zone objectives, can be 
found in LEP Practice Note 09-005.  
 
Land Zones and Land Use Table 
Controlling the permissibility of development in 
distinct geographic areas is the primary form of 
development control in a LEP.  Therefore, the 
range and class of permissible land uses in 
each zone is an important tool in ensuring that 
natural resources are successfully managed.  
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Land Use Table 

The Land Use Table in Part 2 of the SI, details 
land uses that are permissible with or without 
consent, or prohibited.  When deciding what 
land uses are to be permitted or prohibited, 
the impacts presented by a development class 
on the land and the capacity for the land to 
accept those impacts should be considered.   
 
Some developments present a minor impact 
and as such may be permissible without 
consent.  Other land uses may present a 
greater risk of impact and therefore should 
undergo a merit assessment under section 
79C of the EP&A Act by being classified as 
“permitted with consent”.   
 
When deciding on permissible land uses, it is 
important to consider how the impacts of a 
land use may be managed by further 
development standards or controls.  A 
particular land use, which by itself would 
present a risk of detrimentally impacting 
certain environmental values, may be 
appropriate to permit when the associated 
development standards and controls reduce 
the risk of those impacts to an acceptable 
level. 
 
There are a number of zones that may be 
used to recognise and manage areas of high 
conservation or resource values.  These are 
not just restricted to the ‘Environmental 
Protection – E’ zones.  For example, a rural 
zone such as the RU2 ‘Rural Landscape’ zone 
may provide adequate protection for natural 
resources, such as rural landscapes, while 
allowing other land uses to occur.  For further 
information on the selection of Environmental 
Protection zones, please see LEP Practice 
Note 09-002. 
 
Land Zoning Map 

Different land areas are allocated to different 
zones on maps, which relate to the land use 
table which details what is and is not permitted 
development in each particular zone.   
 
It is the attributes of the land, along with other 
influencing factors such as overarching 
policies (e.g. Regional strategies and s.117 
directions), higher order EPIs (e.g. SEPPs) 
that will determine the type of zone used, its 
location and extent. 
 
Example:  
An area of groundwater vulnerability has been 
identified in an area proposed for future urban 
land release.  In determining the permissible 
land uses on this land, an examination of the 

suitability of land uses that may cause 
contamination to the groundwater (with or 
without mitigation measures in place) should 
be undertaken.  Those land uses that present 
an unacceptable risk to the groundwater, even 
when mitigation measures are in place, would 
be prohibited in that zone. 
 
Principal Development Standards 
The principal development standards, provided 
under part 4 of the SI, are the primary form of 
controlling the bulk, scale and intensity of 
permissible land uses.  Where an unrestrained 
land use may present unacceptable impacts, 
the application of development controls may 
moderate those impacts to an acceptable 
level.  Councils are no t limited to applying a 
uniform control in a particular zone, but can 
vary the minimum lot size, height and floor 
space ratio within it to respond to the 
underlying land capability.   
 
Example:  
Residential development is permitted with 
consent within an area of varying biodiversity 
values.  In order to reduce the density of 
development in this area, the minimum 
subdivision lot size is increased to a level that 
will minimise impact on the biodiversity value, 
and yet still allow a reasonable use of the land.  
The minimum subdivision lot size should be 
justified through the strategic work that 
preceded the drafting of the LEP. 
 
Additionally, cleared areas or areas of low 
NRM value may have a smaller minimum lot 
size to allow an increase in density, thereby 
offsetting the reduced density in areas of 
higher value. 
 
This can be further supported by detailed 
controls within the DCP, such as setbacks, 
building envelopes, construction methods, 
preferred building materials, car access and 
parking controls and the like. 
 
Existing SI Clauses 
As previously mentioned, Part 5 of the 
Standard LEP already contains some NRM 
provisions.  

Clause 5.5 applies to land identified within the 
coastal zone under the Coastal Protection Act 
1979.  It requires a consent authority to 
consider the impact of a proposed 
development on: the surrounding natural 
scenic quality and amenity, conservation of 
biodiversity and ecosystems, and the impact of 
coastal processes and coastal hazards, 
including sea level rise.  It also encourages 
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protection of public access to coastal 
foreshores. 
 
Clause 5.7 requires that all proposed 
development below the mean high water mark 
requires consent and is therefore subject to a 
full merit assessment under s.79C of the Act. 
 
Clause 5.9 allows a council to nominate the 
level of assessment required to damage or 
destroy trees and other vegetation.  More 
information can be found in PN 09-XXX – 
under preparation. 
 
Example:  
The use of clause 5.9 with provisions in the 
DCP (prescribing the trees or other vegetation 
by reference to species, size, location or other 
matter) may address particular biodiversity 
concerns and compliment other NRM 
provisions.  
 
Local Provisions 
Where a natural resource requires additional 
recognition, but it isn’t adequately covered in 
the existing LEP structure, an additional local 
provision may be appropriate.  These 
provisions may apply either to the whole LGA 
or to specific locations identified on a map, 
and may contain controls for development.  
These provisions must be accompanied by an 
explanation of their intent (PS09-011) and a 
justification of their strategic value.  Council’s 
are advised to discuss the appropriateness of 
any additional local provisions with the 
Department during the initial drafting phase of 
the LEP. 
 
These provisions will only apply to 
development that requires consent and is 
subject to assessment under section 79C of 
the EP&A Act and as such, they will not apply 
to development that is classified as either 
exempt or complying development.  
Additionally, any local provision cannot be 
inconsistent with a mandatory provision of the 
SI, as it will be invalid, Local provisions should 
also be consistent with any relevant State or 
regional policy guidance.   
 
Additional provisions, also commonly referred 
to as ‘local provisions’ or local clauses’ are 
those extra clauses inserted into a Standard 
LEP that address matters of importance within 
the LGA.  These provisions are to apply to 
specific areas that have been identified in the 
strategic planning and research undertaken 
preceding the drafting of the LEP. 
 

Generally, land that is within an Environmental 
Protection Zone is not likely to require the use 
of these clauses as the zones should be 
constructed, in both their extent and selection 
of permissible land uses, to provide for 
development to occur that is sympathetic with 
those high NRM values.  
 
Additionally, other provisions such as clause 
5.9 [for biodiversity] or contained within a DCP, 
may already provide sufficient controls. 
 
DATA USE AND ACQUISITION 

The land to which these maps apply will 
depend on the construction of the LEP and the 
quality of the supporting data.  As these will 
vary between regions, and even individual 
council areas, councils are best advised to 
discuss the issues with the Department’s 
Regional Office at the earliest opportunity. 
 
Availability of appropriate data 

For councils preparing a draft LEP, the 
availability of data on which to base their 
drafting varies considerably across the State, 
in both quantity and quality.  For example an 
inner city council may have every tree species 
mapped down to sub-metre accuracy while a 
regional council may rely on broad vegetation 
classification maps that were digitised from 
dated, small scale maps [e.g. 1:500,000]. 
 
There is a variety of sources by which data 
can be obtained.  To assist councils in 
identifying data sources from public 
authorities, the Department’s website contains 
a register “Making LEPs: Maps and 
Guidelines” that provides a list of maps, advice 
and guidelines which can be used to assist in 
the preparation of local environmental plans, 
development control plans, background 
studies, as well as local and community 
strategic plans.  An example of data available 
for the purposes of these clauses, and the 
construction of the LEP as a whole, is found in 
Appendix 3. 
 
Local councils also already have a wealth of 
information.  Data can be obtained from 
previously conducted studies and research as 
well as reports that have accompanied 
previous development applications. 
 
Is the data at an appropriate scale? 

As a LEP is a statutory document, councils 
need to ensure that the geographical extent 
and mapped scale of the identified values is 
commensurate to the scale of the LEP map 
being used.  This is particularly important as 
these mapped values are geo-referenced 
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against the cadastre, creating a statutory 
obligation on that land.  For instance, data 
mapped at a small scale, such as 1:500,000, 
would not be accurate enough for LEP maps 
presented at a larger scale, such as 1:40,000.  
Inaccurately drawn boundaries will not be 
supported by the Department. 
 
Is the data fit for purpose? 

Particular attention needs to be paid on 
whether the data is fit for purpose.  When 
evaluating data for use in these clauses, the 
responsible planning authority should assess 
what the original purpose the data was 
created for and whether the data is of value, 
either on its own or synthesised with other 
data sets, in setting development controls 
within a LEP.  Care is required to ensure the 
areas being mapped are meaningful within the 
development assessment context.  As these 
provisions impose an onus to avoid and 
minimise impacts, it is critical that before an 
area is mapped in the LEP there is a clear 
understanding by responsible planning 
authority on the nature and extent of the 
values on the land, and their strategic worth.  
Ideally, a council will be able to clearly 
communicate these to a proponent prior to 
lodging a development application, allowing 
them to inform and develop their proposal in 
response to those values.   
 
Synthesis of data 

The collation, robust assessment and careful 
synthesis of data for use within a LEP is an 
important task that takes a great deal of 
consideration.  The final extent and application 
of a mapped area in a LEP will also involve 
the outcomes of consultation with other 
relevant public authorities and the 
Department. 
 
The Department does not support these 
provisions being used with broad-brush 
mapping, such as the biodiversity provision 
applying indiscriminately to all non-urban land 
in the LGA, and then relying on the proponent 
to prepare numerous detailed studies to “fill in 
the blanks”.  Admittedly there will be a need 
for proposals to address their impacts within a 
Statement of Environmental Effects [SEE], 
and this may involve specialist studies where 
required.  However, these studies should be 
informed by the foundation of work used to 
support the inclusion of these areas in the 
LEP.   
 

DRAFTING LOCAL PROVISIONS 

Aims 

The aims of the local provisions should 
describe what they seek to achieve, such as to 
maintain the natural resource value by 
avoiding adverse impacts, and effectively 
manage any adverse impacts that may be 
unavoidable.  
 
Application of local provisions (mapped 
area) 

The provision should apply only to areas 
where NRM values of significance are present 
and potential impacts from permissible land 
uses may cause significant impacts on those 
values.  Generally, these will be where the 
primary land use is other than for 
environmental protection, yet the land contains 
significant values that need particular attention 
drawn to them when a development is 
proposed on that land. 
 
The clauses are not to apply broadly across 
the LGA.  Section 79C matters for 
consideration under the EP&A Act are 
sufficient in themselves to address the impacts 
presented by development.   
 
For example, there may be a stand of 
regionally significant vegetation within a 
property that has a principle land use for 
primary production and an E2 or E3 zone is 
not appropriate or practical.  Where a 
responsible planning authority wishes to do so, 
that stand of vegetation may then be mapped 
on the ‘Biodiversity Map’ and a development 
application would then trigger the provisions 
within the Biodiversity model local provision. 
 
Matters for consideration 

The matters for consideration are intended to 
be open in order to capture the broad 
spectrum of potential impacts.  These can be 
further expanded in Development Control 
Plans [DCPs] and informed by State and local 
assessment guidelines and other non-statutory 
policies.  It is not appropriate for a LEP to 
contain long, detailed lists of considerations, 
as the sheer scope of all possible impacts and 
the corresponding details required to address 
and manage these impacts is beyond the 
scope of a LEP. 
 
Avoid, Minimise and Mitigate 

This subclause is drafted to limit the discretion 
of the consent authority in granting consent to 
a development where it’s impacts are 
unsatisfactory.  It should be drafted on the 
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basis of the principle that impacts should be 
first avoided, but where avoidance is not 
possible, then those impacts should be 
minimised and mitigated.  So, before granting 
consent, the consent authority must be 
satisfied that a proposed development is sited, 
designed and managed to avoid, potential 
adverse impacts.  Where this is not possible, 
and the consent authority has considered 
feasible alternatives, they must be satisfied 
that the proposed development will minimise 
and/or mitigate any impacts. 
 
Development Control Plans 
The role of the Development Control Plan 
(DCP) is to provide additional detail on 
controlling and managing impacts of 
development.  The DCPs should supplement 
the LEP and take the form of a written 
statement and can include maps, plans, 
diagram, illustrations and the like.  Whilst it is 
a statement of policy it also contains a degree 
of flexibility depending on the circumstances of 
the development proposal. 
 
DCPs must be consistent with an LEP as 
where there is any inconsistency the LEP will 
prevail.  However, a DCP may operate in 
conjunction with the LEP provisions to control, 
for example, the intensity of development.  
Where a LEP deals with the primary controls 
of permissibility, height, floor space ratio and 
minimum lot size, the DCP is open to 
providing a wider range of controls, such as 
for landscaping, building setbacks and other 
locally specific requirements. 
 
For NRM purposes, the DCP may address 
matters including:  
 
•  General development standards and 

controls, such as landscaping, soil erosion 
and sediment control, bushfire prone land, 
flood prone land, pollution control and 
management of waste; 

•  Those relevant to specific classes of 
development, such as residential, 
industrial, subdivision, dam construction 
and water based development; and 

•  Site or locality specific requirements, such 
as development in particular vegetation 
types, development on, near or in 
identified waterbodies. 

 
It is noted that a number of draft LEPs have 
proposed to include detailed controls that 
should be contained in a DCP.  The reason 
given for this generally centres on the need for 
the statutory weight of the LEP over the DCP 
so that limits the discretion of the consent 

authority to abide by the controls.  However, 
this approach is not supported as the LEP is 
not intended for such detail, but should be 
reserved for only those primary matters 
already specified. 
 
Section 79C of the Act prescribes that a 
consent authority must take into consideration 
the provisions in a DCP when assessing a 
development application.  The Land and 
Environment Court have provided on their 
website a number of planning principles 
derived from previous judgements.  McCleland 
in Stocland v Manly1 discusses principles for 
how much weight a consent authority must 
give to a DCP when determining a 
development application.   
 
Development Assessment 
Guidelines 
Combined with DCPs, a council may prepare 
guidelines or assessment policies for particular 
matters of concern within their LGA.  While not 
of the same statutory status as a LEP or DCP, 
they can be valuable to a proponent when 
preparing an application by supplying detail on 
specific matters of concern. 
 
The Department has prepared a Register of 
Development Assessment Guidelines.  This 
provides a comprehensive list of the guidelines 
that can be utilised by councils, developers, 
consultants and the general public for the 
purposes of development assessment. This 
important resource tool also includes 
guidelines that can assist councils when 
developing local environmental plans, 
development control plans and local policies. 
 
Exempt and Complying 
Development 
Exempt and Complying development is where 
particular types of development are identified 
as having minimal or low environmental impact 
and as such, do not require a full merit 
assessment for consent.  To be either exempt 
development or complying development, the 
development must not be carried out on land 
that is an environmentally sensitive area. 
 
Currently there is a transition period where a 
council’s existing complying development 
types contained in either an environmental 
planning instrument or development control 
plan operate concurrently with those 
provisions contained within the State 

                                                
1 Stockland Development Pty Ltd v Manly Council 
[2004] NSWLEC 472 revised - 01/10/2004 
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Environmental Planning Policy (Exempt and 
Complying Development Codes) 2008 (the 
'Codes SEPP'). It is an applicant's decision 
under which document they can apply for a 
complying development certificate. 
 
Under Part 3 of the SI LEP, certain areas are 
excluded from the operation of the complying 
development provisions, such as those 
defined as ‘environmentally sensitive areas’. 
These areas reflect the land types that are 
excluded from complying development under 
the Environmental Planning and Assessment 
Act 1979.  
 
Clause 1.19 of the Codes SEPP identifies land 
based exemptions - that is land where the 
Codes SEPP does not apply.  These land 
based exemptions are typically 
‘environmentally sensitive areas’, and may 
include various types of land affectations 
grouped as being ‘excluded land identified by 
an environmental planning instrument’. These 
are a particular land listings that are uniquely 
identified in an EPI such as scenic foreshore 
protection areas. It should be noted that these 
listings have to be currently identified in a 
current environmental planning instrument.  
 
Councils are not encouraged to identify within 
a SI LEP either: 
•  ‘environmentally sensitive areas’ for the 

purposes of Part 3 of the SI LEP; or 
•  ‘excluded land identified by an 

environmental planning instrument’ for the 
purposes of clause 1.19 of the Codes 
SEPP. 

 
For the reason that, where a particular lot is 
recognised as being environmentally sensitive 
land, it is appropriate that the land use zoning 
for that lot reflect the environmental sensitivity 
by selecting, where appropriate, an 
environmental protection zoning. The Codes 
SEPP does provide for local exclusions and 
variations through inclusion in Schedule 2 or 3 
of the Codes SEPP, however these 
"variations" can only be made by way of an 
invited nomination to the Department of 
Planning and subject to a thorough 
assessment by the Local Exclusions and 
Variations Experts Panel.  
 
If a council has an area nominated in the 
Codes SEPP that permits the undertaking of 
complying development, and the impacts of 
which cannot be satisfactorily controlled by 
appropriate land use zoning, then council may 
approach the Department to discuss the 
potential for consideration as a local exclusion.  
 

It should be noted that ‘excluded land 
identified by an environmental planning 
instrument’ for the purposes of clause 1.19 of 
the Codes SEPP was intended to apply only to 
land so identified in existing non-SI LEPs and 
not in new SI LEPs. 
 
 
 
 
Further information 
A copy of this practice note, the standard 
instrument, and other specific practice notes 
and planning circulars on using the Standard 
Instrument, SEPPs, Regional Plans and other 
documents may be accessed on the 
Department’s website 
www.planning.nsw.gov.au/  
 
Important note 
This note does not constitute legal advice. 
Users are advised to seek professional advice 
and refer to the relevant legislation, as 
necessary, before taking action in relation to 
any matters covered by this note. 
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Appendix A - NRM Related SEPPs 
 

•  SEPP (Rural Lands) 2008; 
•  SEPP (Mining, Petroleum Production and Extractive Industries) 2007; 
•  SEPP (Building Sustainability Index: BASIX); 
•  SEPP No. 14 - Coastal Wetlands; 
•  SEPP No. 19 - Bushland in Urban Areas; 
•  SEPP No. 26 - Littoral Rainforests; 
•  SEPP No. 39 - Spit Island Bird Habitat 
•  SEPP No. 44 - Koala Habitat Protection; 
•  SEPP No. 50 - Canal Estates 
•  SEPP No. 55 - Remediation of Land 
•  SEPP No. 52 - Farm Dams and Other Works in Land and Water Management Plan Areas 
•  SEPP No. 62 - Sustainable Aquaculture; 
•  SEPP No. 71 - Coastal Protection 
 
Deemed SEPPs   
•  Sydney REP No 8 (Central Coast Plateau Areas)  
•  Sydney REP No 9—Extractive Industry (No 2) 
•  Sydney REP No 20—Hawkesbury-Nepean River 
•  Sydney REP (Sydney Harbour Catchment)  
•  Williams River Catchment REP 1997 
•  Kosciuszko REP —(Snowy River) 
•  Greater Metro REP No 2—Georges River Catchment 
•  Murray REP No 2—Riverine Land  
•  Willandra Lakes REP No 1—World Heritage Property 
•  Drinking Water Catchments REP No 1 
•  North Coast REP 1988 



Natural Resource Management in the Standard Instrum ent LEP 
Not Government Policy  

Draft for consultation only 
 

11 

 

Appendix 2 - Frequently asked questions 
 
General 
 
Q: What’s the difference between these clauses and s.7 9C? 
A: While s.79C is broad in application and does address environmental matters for 

consideration, these clauses are to flag to the consent authority areas of special natural 
resource value.  Thus ensuring that those values are considered and every reasonable effort 
has been made to avoid or manage impacts on those values. 

 
Q: Can the clauses be modified? 
A: Yes.  The practice note and drafting instructions describes the instances where a clause may 

be modified.   
 
Q: Do I still need to assess NRM values on unmapped la nd? 
A: Yes. Section 79C of the Act requires that a consent authority consider the environmental 

impacts of the proposed development.  There also may be other statutory requirements to 
consider natural resource values. 

 
Q: Can these clauses require separate reports to be pr epared by specialists? 
A: No, drafting the clauses to require additional reports to be prepared is generally not 

supported.  Council should already be reasonably informed of the natural resource values on 
the site as part of the process of identifying this area for the clause to apply.   

 
The Act requires a Statement of Environmental Effects to accompany a development 
application that should address all of the impacts of the development.  A SEE may be 
informed by specialist studies, or other sources of information, that investigate those impacts 
and refine the knowledge of those values. 

 
Q: Relation to Climate change, coastal hazards, sea le vel rise, etc? 
A: The Department of Planning has released the ‘Draft NSW coastal planning guideline: 

adapting to sea level rise’ for public consultation.  This contains a draft model provision 
addressing the risks of seal level rise on development.  As a result of consultation, the Flood 
Planning Area and Coastal Risk Planning model provisions have been revised. 

 
Q: How do these relate to the approvals under the inte grated development process ? 
A: The integrated development process still operates as these clauses do not remove the 

requirements for licences or approvals from other public authorities.  These clauses are not 
intended to duplicate the licence or approval process of other agencies, but are designed to 
complement them. 

 
Q: Can the clauses prohibit certain classes of develop ment, contrary to the Land Use 

Table [LUT]? 
A: Creating a provision outside of the LUT or Schedule 1 that affects the permissibility of land 

use is the creation of a sub-zone, which is inconsistent with Direction 1 to clause 2.1 of the SI 
LEP.  Any provision that is inconsistent with the SI LEP is invalid. 
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Biodiversity 
Q: Do I need to map all threatened species, population s or ecological communities, or 

their habitats? 
A: No.  This clause is not specific to threatened species, nor is it meant to be solely for 

threatened species.  In fact, there may be no threatened species within a mapped area.  
However, threatened species are likely to be captured when mapping areas of biodiversity to 
be covered by the biodiversity clause. 

 
Q: What about Critical Habitat? 
A: Under section 5B of the Act, when exercising their functions under the Act, planning 

authorities are to have regard to the register of critical habitat.  The register should influence 
land use zones or other functions of the LEP when it is being drafted And it is likely that 
critical habitats will be captured when mapping areas of biodiversity to be covered by the 
biodiversity clause. 

 
Q: Does this clause duplicate the 7-part test? 
A: No.  The 7-part test under s.5A of the Act provides an assessment regime for threatened 

species identified under the TSC Act. 
 
Q: What about offsets? 
A: These provisions do not explicitly mandate either on-site or off-site offsets for a proposed 

development.  Offsets, or actions to compensate for the loss of natural resource value caused 
by a development, may form part of the development’s proposed mitigation works.  Or, if 
there is a direct nexus between the development and a proposed offset, it may be included in 
the conditions of consent.  Additionally, offsets may form part of a Voluntary Planning 
Agreement under the EP&A Act.  Additionally, there are provisions under the biodiversity 
certification and biobanking provisions of the TSC Act and the clearing of native vegetation 
provisions of the NV Act. 

 
Q: How does the wetland clause relate to SEPP 14? 
A: SEPP 14 maps certain coastal wetlands and provides specific development controls over 

them.  The wetland clause compliments SEPP 14 by providing controls for wetlands not 
covered by SEPP 14.   

 
Soils and Landform 
Q: Can I include provisions relating to soil erosion, rocky outcrops, shallow soils and the 

like? 
A: No.  These matters are best addressed when determining the land capability for rural or urban 

uses, thereby informing land use zone selection when drafting the LEP.  They are also land 
management issues that are best addressed through provisions within a DCP (for managing 
development impacts – e.g. sedimentation and erosion control) and land management 
programs.  

 
Q: Where  can the landslide risk provision apply? 
A: For a LEP to adopt this provision, the responsible planning authority will have needed to 

identify, quantify and assess the areas within their LGA that present unacceptable landslide 
risks to life and property.  Once informed by this risk assessment, the responsible planning 
authority can permit appropriate development and apply this clause to address and minimise 
the risk presented by development on such land. 

 
Water 
Q: Do I need to map every single waterway?  
A: No.  The intention is for this provision to apply only to those waterways, or adjoining riparian 

areas, with high environmental and hydrological values that would be subject to significant 
impacts from development allowed in the zone.  Those high values may include key fish 
habitats, areas of severe bank erosion and the like. 



Natural Resource Management in the Standard Instrum ent LEP 
Not Government Policy  

Draft for consultation only 
 

13 

 

Appendix 3 – Example of Map-based resources 
available to councils 
LEP maps to 
be made 

Map-based resources available to 
councils 

How will the resources assist 
councils?  

   
Biodiversity   Atlas of NSW Wildlife  

 
Agency:  DECCW 
 
Search of wildlife records by LGA is 
available on: 
http://wildlifeatlas.nationalparks.nsw.gov.
au/wildlifeatlas/watlas.jsp 
 

This is an online database to search flora 
and fauna records in NSW.  It contains 
recorded sightings of plants, mammals, 
birds, reptiles, amphibians and 
endangered invertebrates.  
 
The database will assist councils in 
identifying areas of high biodiversity 
values.  Councils may use records within 
the Atlas in preparing their Biodiversity 
Maps.  
 

 DECCW’s Vegetation Maps [various] 
 
Agency:  DECCW 
 
GIS file and JPG preview available on:  
http://maps.environment.nsw.gov.au/ 
 

The DECCW’s website contains 
vegetation maps for a number of LGAs.  
 
These maps will assist councils in 
identifying land covered with endangered 
ecological community (EEC) values and 
other high biodiversity values.  
 

 DECCW Metro Branch’s Flora & Fauna 
Data Resources [various] 
 
Agency:  DECCW 
 
GIS file may be available – please refer 
to the list  on DoP website: 
http://lep.planning.nsw.gov.au/pubDetails
.cfm?thistopicid=576&PublicationID=225:  
 

DECCW Metro Branch has flora and 
fauna data resources for a number of 
LGAs in the metropolitan region.  
 
To obtain copies of the resources  in the 
list, please contact DECCW (Metro 
Branch Information and Assessment 
Section).  
 

Wetlands 
 

Coastal wetlands protected areas 
(SEPP 14) dataset  
 
Agency:  DoP 
 
GIS file and PDF preview available on:  
http://canri.nsw.gov.au/download/ 
 

This dataset contains boundary data on 
more than 1500 coastal wetlands of State 
significance and covered by State 
Environmental Planning Policy No. 14.    
 

 NSW Wetlands dataset  
 
Agency:  DECCW 
 
GIS file and JPG preview available on:  
http://maps.environment.nsw.gov.au/ 
 

This dataset contains wetlands across 
New South Wales. Wetlands were 
identified using a combination of 
classification of spectral classes of 
Landsat MSS and TM imagery and 
ancillary wetland information to create 
information classes of broad wetland 
groups (floodplain wetlands, freshwater 
lakes, saline lakes, reservoirs, estuarine 
wetlands and coastal lagoons and lakes). 

 



Natural Resource Management in the Standard Instrum ent LEP 
Not Government Policy  

Draft for consultation only 
 

Draft Model Local Provision – Landslide Risk 

Introduction 
Some parts of NSW have experienced landslides to varying degrees over the years while others, 
although not having a history of landslides, have a topography or underlying geology which may mean 
that landslides are potentially an issue. Landslides can damage property and infrastructure, may 
cause disruptions to services such as electricity and water supply and, in extreme cases can cause 
personal injury or loss of life. 
 
The purpose of this clause is to assist responsible planning authorities in implementing planning 
requirements associated with development in areas of landslide susceptibility.  Specific geotechnical 
input should inform the drafting of the LEP, and may need to be supplemented at the development 
application stage in areas of particular landslide risk. 
 
A landslide  occurs when a mass of earth, rock or other debris moves down a slope. Landslides 
include rockfalls, small shallow landslides (sometimes called ‘landslips’) and deep seated larger 
landslides. They can occur on natural slopes or on constructed slopes, particularly where there are 
failures of retaining walls and other features which hold fill material. Landslides can be triggered by 
natural causes (e.g heavy rainfall, undercutting of cliffs by the sea, earthquakes) or by human 
activities (e.g removal of trees and other vegetation, leaking pipes, construction of roads and 
buildings). 

Land to which the clause applies 
This clause applies to those LGAs that have land where geotechnical conditions, slope constraints 
and the like predispose a site to unacceptable landslide risk to property and life.  This land will be 
determined through a risk based assessment, such as following the Australian Geomechanics Society 
publications1 or other recognised geotechnical approach.  The clause will then apply to those areas 
identified as having likely risk to life or property.  However, the mapped area will not be divided into 
risk categories as the DCP should make more detailed provisions for the development responses to 
the level of landslide risk. 
 
The risk based approach divides the land into prioritised categories based on a function of the 
likelihood of a landslide occurring and the potential impacts that has on life and property. 
These lands would then be subject to differing levels of land use permissibility and development 
controls (both LEP and DCP) and non statutory management works to minimize, monitor, and control 
the probability and/or impact of landslide events. 
 
Related actions within a LEP may include,  

•  Requiring consent for excavation and filling can be achieved through a model local provision. 
•  Setting larger minimum subdivision lot sizes over this land to reduce density. 
•  Prohibiting land uses, via zoning, that pose landslide risks that cannot be mitigated or 

designed for. 
•  The control or removal of vegetation can be controlled through cl.5.9 

 

                                                      
1 AGS (2007a). Guideline for Landslide Susceptibility, Hazard and Risk Zoning for Land Use Management. Australian 
Geomechanics Society, Australian Geomechanics, Vol 42, No1. 
AGS (2007b). Commentary on Guideline for Landslide Susceptibility, Hazard and Risk Zoning for Land Use Management, 
Australian Geomechanics Society, Australian Geomechanics, Vol 42, No1. 
AGS (2007c).. Practice Note Guidelines for Landslide Risk Management Australian Geomechanics Society. Australian 
Geomechanics, Vol 42, No1. 
AGS (2007d). Commentary on Practice Note Guidelines for Landslide Risk Management. . Australian Geomechanics, Vol 42, 
No1, 
AGS (2007e). Australian GeoGuides for Slope Management and Maintenance. Australian Geomechanics Society. Australian 
Geomechanics, Vol 42, No1 
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The DCP can establish more detailed provisions to address the particular category of risk and any 
local performance criteria.  These may include: 

•  building types/styles consistent with height and FSR LEP controls (For example, 2 storey 
double brick construction vs single storey lightweight construction), 

•  Wastewater and stormwater can be management as well as other controls such as the BCA, 
•  Performance criteria for excavation and fill works,  
•  Landscaping standards, and 
•  Vehicular access requirements. 

 

Draft Model Local Provision – Landslide Risk 

 
 (1) The objective of this clause is to ensure that proposed development is commensurate to the 

underlying geotechnical conditions and to restrict development on unsuitable land. 
 

(2) This clause applies to land identified on the [Name] Local Environmental Plan [20XX] Natural 
Resource – Landslide Risk Map. 

 
(3) Before determining a development application in an area identified as landslide risk, the 

consent authority must consider whether the proposed development’s design is responsive to 
the constraints of landslide risk, including: 
(a) site layout, including access, 
(b) the building’s design and construction methods, 
(c) the amount of cut and fill,  
(d) wastewater management, stormwater and drainage across the site, and 
(e) the specific geotechnical constraints of the site. 

 
(4)  Development consent must not be granted for development on land to which this clause applies 

unless the consent authority is satisfied that the development  
(a) is designed, sited, constructed and managed to avoid any landslide risk and potential 

adverse impact on the development or on land in the vicinity of the proposed 
development, and 

(b) will appropriately manage wastewater, stormwater and drainage across the site so as to 
not affect the rate, volume and quality of water leaving the land,  

 

General Information  
 
This clause applies to those LGAs that have land where geotechnical conditions, slope constraints 
and the like predispose a site to unacceptable landslide risk to property and life. This land will be 
determined through a risk based assessment, such as following the Australian Geomechanics 
Society publications or other recognised geotechnical approach. 



Draft Model Local Provision – Earthworks (Excavation &  filling) 

Draft Model Local Provision 
(1) The objectives of this clause are as follows: 

(a) to ensure that any earthworks will not have a detrimental impact on environmental 
functions and processes, neighbouring uses or heritage items and features of the 
surrounding land, 

(b) to allow earthworks of a minor nature without separate development consent. 
 
(2) Development consent is required for earthworks, unless:  

(a) the work is ancillary to other development for which development consent is required 
or has been given, or 

(b) the work is of a minor nature. 
 
(3) Before granting development consent for earthworks, the consent authority must consider the 

following matters: 
(a) the likely disruption of, or any detrimental effect on, existing drainage patterns and 

soil stability in the locality, 
(b) the effect of the proposed development on the likely future use or redevelopment of 

the land, 
(c) the quality of the fill or of the soil to be excavated, or both, 
(d) the effect of the proposed development on the existing and likely amenity of adjoining 

properties, 
(e) the source of any fill material or the destination of any excavated material, 
(f) the likelihood of disturbing Aboriginal objects or other relics, 
(g) proximity to and potential for adverse impacts on any watercourse, drinking water 

catchment or environmentally sensitive area. 
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Draft Model Local Provision – Significant Extractive 
Resources 

Influence on LEP 
Extractive resources and the development associated with their winning are important matters to 
consider when preparing a LEP.  In particular are ensuring that future development doesn’t 
compromise the future ability to access those resources and ensuring that land use conflict is avoided 
or minimised with adjoining land uses. 
 

Section 117 Directions 
Section 117 Direction 1.3 requires that a responsible planning authority, when preparing a LEP that 
would have the effect of:  
 

•  prohibiting the extraction of a significant extractive resource; or  
•  restricting the potential extraction by permitting incompatible land uses on or near the 

extractive resource, 
 
the responsible planning authority are to consult with and seek advice from Industry & Investment 
NSW.   
 

SEPPs 
Identifying and addressing land use conflict between existing and proposed development with mining, 
petroleum production or extractive industries in the development assessment context is addressed by 
State Environmental Planning Policy (Mining, Petroleum Production and Extractive Industries) 2007.  
Clause 13 of the SEPP provides matters for consideration for proposed development in the vicinity of 
an existing mine, petroleum production facility or extractive industry or land identified on a map of 
State or regionally significant resources of minerals, petroleum or extractive materials.  Clause 13 of 
the SEPP also allows an EPI to identify the location of significant resources of minerals, petroleum or 
extractive materials.   
 
Where a responsible planning authority proposes to do this in their LEP because there has been no 
map yet produced from Industry and Investment NSW, the map should be prepared and a provision 
inserted that calls up the map for the purpose of clause 13 of the SEPP.  During the preparation of the 
LEP, responsible planning authority should consult with and get approval from Industry & Investment 
NSW as to the location of State or regionally significant resources of minerals, petroleum or extractive 
materials. 
 

Draft Model Local Provision 
 
(1) Land identified on the [Name] Local Environmental Plan [Year] Significant Extractive 

Resources Map is land for the purpose of clause 13(3) of State Environmental Planning 
Policy (Mining, Petroleum Production and Extractive Industries) 2007. 
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Draft Model Local Provision – Contaminated Land 
There is no model clause proposed for this issue.  However, there may be instances where a 
responsible planning authority deems it necessary to include a provision addressing specific land 
contamination issues. 
 
State Environmental Planning Policy No 55—Remediation of Land provides the statutory framework 
for addressing development on contaminated land.  It specifies when consent is required for 
remediation work, specifies considerations that are relevant in rezoning land and in determining 
development applications and requires such remediation work to meet certain standards and 
notification requirements. 
 
Further detail can be found in the “Managing Land Contamination Planning Guidelines”.  Of particular 
importance for preparing LEPs is Chapter 4, which discusses preparing LEPs and assessing 
development applications. 
 
Any provision within a LEP that addresses land contamination and its remediation should be guided 
by clause 7 of SEPP 55 and chapter 4 of the Guidelines.  Any such provision should not repeat what 
is stated in the SEPP as it is already provided for, but must provide matters for consideration or 
development controls that are consistent with and supplement what is stated in the SEPP.  Please 
consult the Regional Office of the Department in the first instance if responsible planning authority are 
considering including such a provision. 

Influence on LEP 
Contaminated land, or land uses that have potential to contaminate land, need to be addressed within 
a LEP, particularly where adjoining or future land uses on the site are at risk of being affected by 
contaminated land.  Therefore the use and selection of land use zones is the main LEP function 
available, where land uses should not be permitted on contaminated land unless the land has been 
treated to a level sufficient for safe occupation. 
 

SEPPs 
Clause 6 of SEPP 55 requires that contamination and remediation should be considered in zoning or 
a rezoning proposal.  The nature and extent of any identified land contamination, and the proposed 
remediation, will influence the range of permissible land uses allowed in that area, as well as the 
intensity of development. 
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Draft Model Local Provision – Flood Planning 
Consultation is focussed on subclauses (4) & (5) relating to sea level rise impacts.  
Subclauses (1) to (3) inclusive have already been exhibited and submissions 
received as part of the exhibition of the second round of model clauses for the 
Standard Instrument. 

General Comments 
Councils are first encouraged to complete their flood studies and risk assessment, where practicable, 
and to translate the information regarding flood planning areas.  This together with Council’s other 
strategic work should inform, not only the application of appropriate zones and land uses in flood 
planning areas but also provide background to subdivision patterns and the associated consideration 
of evacuation routes. Care should therefore be taken in determining the permissible development on 
land that may be subject to flooding to ensure that appropriate uses are included and that relevant 
types of development require consent under the applicable zones.   
 
Councils are then encouraged to apply the clause (below) in flood planning areas, particularly where 
flooding matters cannot be fully addressed by appropriate zoning and selection of land uses e.g. in 
areas where an existing zone and existing land uses include residential uses.  Councils’ attention is 
also drawn to the section 117 Direction 4.3 Flood Prone Land. 
 
In applying the clause, councils should, wherever possible, provide a map of flood planning areas.  
This will assist councils in demonstrating their consideration of s 149(2) certificate matters.  Further 
details of requirements behind the clause should be provided in councils’ DCPs.  This may include, for 
example, evacuation route maps, setbacks for buildings, types of construction. 
 

Objectives of the clause: 
The objectives incorporate material provided by DECCW and discussed again with DECCW and SES 
earlier this year (2010)  Submissions to the second round of draft model clauses have also informed the 
content. 
 
It is anticipated that DECCW will provide advice on detailed matters as an interim prior to Guidelines 
being issued. 
 

Assessing flooding 
The clause is worded so that if there are additional flood planning land that is not mapped, this land is 
included for consideration i.e. the heads of consideration still apply in determining whether consent 
should be granted.   
 

Definitions and technical details 
The terms in the clause are from the NSW Government’s 2005 Floodplain Development Manual.  Refer 
to this manual for appropriate technical details. 
 

Mapping 
•  Flood Planning Maps are to be drafted in accordance with the ‘Standard technical 

requirements for LEP maps’.  Flood Planning Maps must identify flood planning areas.  
•  Flood Planning Areas should be shown in solid colour on the map (one polygon class to 

identify the Flood Planning Area, where known – labelled “Flood Planning Area” and a fill 
RGB colour of XXX:XXX:XXX). 
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•  The map legend and corresponding marking on the map itself must clearly identify land as 
‘Flood Planning Area’.  No other term is to be used for this area.  

•  A note should be included in the legend of the map to make it clear that other land subject to 
the 1:100 ARI flood event is not shown on the map.   

 
Once subclauses 4 and 5 are adopted the provision will also apply to unmapped areas that are 
subject to the discharge of a 1:100 average recurrence interval flood event, both current and 
projected for 2100, plus freeboard i.e. one polygon class to identify the projected 2100 Flood Planning 
Area, where known – labelled “projected 2100 Flood Planning Area” and a fill RGB colour of 
XXX:XXX:XXX. 

Adapting to Sea Level Rise 
The Department of Planning released the Draft NSW Coastal Planning Guideline: Adapting to Sea 
Level Rise for public consultation in November 2009.  A draft coastal risk planning clause was 
included in the draft guideline for comment.  In response to comments and submissions received, the 
draft clause has been amended to specifically relate to coastal risks associated with coastal erosion 
and tidal inundation, including exacerbation of risks as a result of sea level rise. Reference to coastal 
flooding has been removed and instead it is proposed to amend the following draft flooding clause to 
incorporate consideration of sea level rise. 
 
The additional subclause in the draft flood planning area clause below is intended to be used to 
identify in the LEP land above the existing flood planning area that, as a result of sea level rise, may 
become part of the flood planning area in the future. That is, the 1:100 ARI or 1% AEP flood line may 
in some locations cover a greater area due to changes in tailwater levels. The procedure for councils 
to initially identify and map the ‘projected 2100 flood planning area’ is outlined in the draft Flood Risk 
Management Guide 2009 which (once finalised) will update the sea level rise information in the NSW 
Floodplain Development Manual (NSW Government 2005). 
 
The additional subclause requires the consent authority to take into account the same considerations 
as development located in the flood planning area, in certain circumstances depending on: 

1. proximity of the development to the flood planning area (e.g. immediately adjoining 
the current flood planning area) 

2. intended design life of the development (e.g. major long-term infrastructure) 
3. scale of the development (e.g. large subdivisions) 
4. sensitivity of the development in relation to future safe evacuation requirements (e.g. 

aged-care, schools and other buildings with vulnerable occupants or evacuation 
challenges).   

 
These four factors above may justify the application of “exceptional circumstances” in the context that 
the flood planning area may cover a far greater area in the future (as a result of sea level rise) and it 
will be of greater concern in those four instances listed above.  If Council considers it may be able to 
make a case for exceptional circumstances, Council must follow the requirements of section 117 
Direction 4.3(7) in this regard. 

Influence on LEP 
Consideration of flood impacts is important when preparing a LEP and the work done under the 
Floodplain Risk Management Manual 2005 is vital to this.  The Manual indicates the flood planning 
area (up to the 1:100 ARI plus freeboard) is generally the appropriate area in which residential flood 
controls should be considered.   
 
Once council has completed its flood study and its risk management plan, council has a number of 
tools that will assist in giving effect to the study and plan: 
 
In the LEP where greatest risk is recognised (generally up to flood planning level), these tools include: 

� appropriate zone/s selection in areas with high risk/hazard (generally the floodway and the 
rest of the flood planning area); and  

� selecting appropriate land uses in these zones; and, 
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� then, applying a local provision (Flood clause) where there may be some residual impact on 
proposed development in the flood planning area,  

  
In a DCP, council has the option of providing flooding controls in the DCP generally as additional 
detail for example, showing evacuation routes, setbacks and other details for development.  This 
approach is generally consistent with both the existing s. 117 direction and the manual.  There is 
always the consideration that the approach needs to be flexible and provide adequate controls 
particularly where flood frequency is greatest (below the flood planning level) yet not unduly constrain 
development, particularly above the flood planning level. 
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Draft Model Local Provision – Flood Planning Area 
 

Flood planning 
General information 
Councils are first encouraged to complete their flood studies and risk assessment, where practicable, 
and to translate the information regarding flood planning areas.  This together with Council’’s other 
strategic work should inform, not only the application of appropriate zones and land uses in flood 
planning areas but also provide background to subdivision patterns and the associated 
conmsideration of evacuation routes. Care should therefore be taken in determining the permissible 
development on land that may be subject to flooding to ensure that appropriate uses are included and 
that relevant types of development require consent under the applicable zones. 
 
Councils are then encouraged to apply the clause (below) in flood planning areas, particularly where 
flooding matters cannot be fully addressed by limiting land uses e.g. in areas where an existing zone 
and existing land uses include residential uses.  
 
Councils in coastal areas may wish to refer to ‘projected sea level rise’ instead of ‘climate change’ in 
subclause (1) (b).  
 
Councils’ attention is also drawn to the section 117 Direction 4.3 Flood Prone Land. 
 
In applying the clause, councils should provide a map of the areas in which flood planning area is 
identified.  This will assist councils in demonstrating their consideration of s 149(2) certificate matters. 
 
Further details of requirements behind the clause should be provided in councils’ DCPs.  This may 
include, for example, evacuation route maps, setbacks for buildings, types of construction. 
 
(1) The objectives of this clause are as follows: 

(a) to minimise the flood risk to life and property associated with the use of land, 
(b) to allow development compatible with the land’s flood hazard, taking into account 

projected changes as a result of climate change, 
(c) to avoid significant adverse impacts on flood behaviour and the environment.  

 
(2) This clause applies to: 

(a) land that is shown as “Flood planning area” on the Flood Planning Map, and 
(b) other land at or below the flood planning level. 

 
Drafting direction 
Councils know of some areas that flood and those areas are mapped as "flood planning area", but 
there are other areas where accurate mapping is not possible. Consequently, the wording of this 
subclause captures the land that can be accurately mapped and the land that cannot. Such 
unmapped land includes the “flood planning area” (as defined in the Floodplain Development Manual) 
up to the “flood planning level”. 

 
(3) Development consent must not be granted to development on land to which this clause 

applies unless the consent authority is satisfied that the development: 
 

(a) is compatible with the flood hazard of the land; and 
 
(b) will not significantly adversely affect flood behaviour resulting in detrimental increases 

in the potential flood affectation of other development or properties, and 
 
(c) incorporates appropriate measures to manage risk to life from flood, and 
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(d) will not significantly adversely affect the environment or cause avoidable erosion, 
siltation, destruction of riparian vegetation or a reduction in the stability of river banks 
or watercourses, and 

 
(e) will not be likely to result in unsustainable social and economic costs to the 

community as a consequence of flooding. 
 

 

The following subclauses are ONLY to be added once the “Draft NSW Coastal Planning 
Guideline: Adapting to Sea Level Rise” has been fin alised 

 
(4) Subclause (5) applies to: 

(a) land shown as “projected 2100 flood planning area” and “projected 2050 flood planning 
area” on the Flood Planning Map; and to 

(b) other land below the projected 2100 flood planning level and the projected 2050 flood 
planning level as a consequence of projected sea level rise. 

 
(5) When determining development to which this subclause applies, council must take into 

consideration any relevant matters outlined in subclause 3(a) – (e),  depending on the context 
of the following: 
(a) the proximity of the development to the current flood planning area; and 
(b) the location of development in relation to projected sea level rise; and 
(c) the intended design life of the development; and  
(d) the scale of the development; and 
(e) the sensitivity of the development in relation to future effective self-evacuation of the 

land, and if not possible, the low risk occupation in time of flood, and 
(f) the potential to relocate, modify or remove the development. 

 
Drafting direction 
Subclauses (4) & (5) shall only be used once council has identified the ‘projected 2100 flood planning 
area’ and ‘projected 2050 flood planning area’ as outlined in the to be finalised draft Flood Risk 
Management Guide 2009,  which will update the sea level rise information in the NSW Floodplain 
Development Manual 2005. 
 
Where a council does not adopt these sea level rise provisions, subclauses (7) and (8) become 
subclauses (4) and (5) respectively, except for the definition of “projected sea level rise. 
 
(6) A word or expression used in this clause has the same meaning as it has in the NSW 

Government’s Floodplain Development Manual published in 2005, unless it is otherwise 
defined in this clause. 

 
(7) In this clause:  

flood planning area means the land shown as “Flood planning area” on the Flood Planning 
Map. 

 
flood planning level means the level of a 1:100 ARI (average recurrent interval) flood event 
plus [insert number 0.xx in metres] freeboard. 
 
Flood Planning Map means the [Name] Local Environmental Plan 2010 Flood Planning Map. 

 
projected sea level rise  means the 2050 and 2100 sea level rise planning benchmarks as 
specified in the NSW Government’s Sea Level Rise Policy Statement 2009.   

 
Drafting direction 
The definition of projected sea level rise  shall only be included in subclauses (6) once council has 
identified the ‘projected 2100 flood planning area’ as outlined in the to be finalised draft Flood Risk 
Management Guide 2009,  which will update the sea level rise information in the NSW Floodplain 
Development Manual 2005. 
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Draft Model Local Provision – Wetlands 

Introduction 
This provision provides specific criteria for the assessment of a proposed development on an 
identified natural wetland.  The application of the provision is to ensure consideration of the ecological 
and hydrological impacts development on the wetland. 
 
This clause is only to apply to natural wetlands.  The Standard instrument defines a wetland as 
 

(a) natural wetland, including marshes, mangroves, backwaters, billabongs, swamps, 
sedgelands, wet meadows or wet heathlands that form a shallow waterbody (up to 2 
metres in depth) when inundated cyclically, intermittently or permanently with fresh, 
brackish or salt water, and where the inundation determines the type and productivity 
of the soils and the plant and animal communities, or 

(b) artificial wetland, including marshes, swamps, wet meadows, sedgelands or wet 
heathlands that form a shallow waterbody (up to 2 metres in depth) when inundated 
cyclically, intermittently or permanently with water, and are constructed and vegetated 
with wetland plant communities. 

 
By only applying the provision to natural wetlands, artificial wetlands as defined in subclause (b) of the 
definition will be excluded. 

Draft Model Local Provision – Wetlands 
 
(1) The objective of this clause is to ensure that natural wetlands are preserved and protected 

from the impacts of development. 
 
(2) This clause applies to land identified on the [Name] Local Environmental Plan [Year] Natural 

Resource - Wetlands Map 
 
(3) When assessing a development application, the consent authority must consider potential 

adverse impacts from the proposed development on:  
(a) the growth and survival of native flora and fauna, 
(b) the condition and significance of the native flora on the land and whether it should be 

substantially retained, 
(c) the provision and quality of habitats for indigenous and migratory species, 
(d) the surface and groundwater characteristics of the site, including water quality, 

natural water flows and salinity, and 
(e) any wetland in the vicinity of the proposed development, 
and any proposed measures to minimise or mitigate those impacts. 

 
(4) Before granting consent to development to which this clause applies the consent authority must 

be satisfied that:  
(a)  the development is sited, designed and managed to avoid potential adverse 

environmental impacts, or 
(b) where an impact cannot be avoided, and having taken into consideration feasible 

alternatives, the proposed design, construction and operational management of the 
development will mitigate and minimise those impacts to a satisfactory extent. 
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Draft Model Local Provision – Groundwater vulnerability 

Introduction 
This clause applies to areas where groundwater systems are vulnerable to impacts from 
development.  Areas of groundwater vulnerability may be identified on a map. 

Land to which the clause applies 
This provision is not to be applied widely and should only apply to areas where development poses a 
risk to the water quality and quantity of groundwater resources.  The NSW Office of Water has 
mapped areas of groundwater sensitivity that feature highly permeable soils overlying a groundwater 
resource.  Groundwater vulnerability may also have been identified through the strategic planning 
process and may be at risk to adverse impacts from proposed development.  These may be originally 
identified with Federal, other State or local datasets that the local planning process has refined and 
synthesised to give meaning at a local scale and should be of a suitable accuracy and scale that their 
boundary and extent can be reasonably represented within a LEP.  Mapped data that was prepared at 
a scale and quality suitable for its original purpose may not be suitable, in its original format, for local 
planning purposes.   

Influence on LEP 
The protection of and provision for the proper utilisation of groundwater resources is a role that a LEP 
can greatly influence, and be influenced by.  The hydrological and ecological functions of groundwater 
is greatly valued for its inherent environmental value as a natural resource as well as the value of 
provision of clean water for residential, rural and other employment uses.   
 
It should be noted that there are a range of statutory requirements, public authorities and programs 
that influence water management outside of the planning system.  These should also be considered 
when drafting the LEP to ensure that any required associated development is accommodated. 
SEPPs 

Draft Model Local Provision – Groundwater vulnerabi lity 
 
(1) The objective of this clause is to maintain the hydrological functions of key groundwater 

systems  and to protect vulnerable groundwater resources from contamination as a result of 
inappropriate development. 

 
(2) This clause applies to land identified on the XXX Council Local Environmental Plan Natural 

Resource – Groundwater Map. 
 
(3) In assessing a development application in an identified area of groundwater vulnerability, the 

consent authority must consider any potential adverse impact as a result of the proposed 
development in relation to: 
(a) the characteristics of the groundwater present in the area,  
(b) any risk of groundwater contamination from the proposed development, including 

from on-site storage or disposal of solid or liquid waste and chemicals,  
(c) any cumulative impacts on groundwater, including the impacts on nearby 

groundwater extraction for potable water supply or stock water supply, and 
(d) any adverse effect on groundwater dependent ecosystems. 

 
(4) Before granting consent to development to which this clause applies the consent authority 

must be satisfied that:  
(a) the development is sited, designed and managed to avoid potential adverse 

environmental impacts, or 
(b) where an impact cannot be avoided, and having taken into consideration feasible 

alternatives, the proposed design, construction and operational management of the 
development will mitigate and minimise those impacts to a satisfactory extent. 
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Draft Model Local Provision – Mine Subsidence 
There is no model clause proposed at this time. 
 
Within a declared mine subsidence district, any proposal to alter or erect improvements or to 
subdivide land requires the approval of the Mine Subsidence Board under s.15 of the Mine 
Subsidence Compensation Act 1961.  Where such an approval is required and the development 
requires consent under the EP&A Act, s.91 of that Act defines it as ‘integrated development’. 
 
Given that the proposed development or subdivision in a mine subsidence district requires this referral 
to the Board, it is unnecessary to require an additional provision in the LEP. 

Influence on LEP 
The risk of mine subsidence will greatly affect how a LEP is prepared, particularly concerning the 
zoning of and development standards for urban development. 
 
Consultation with the Mine Subsidence Board will recommend the scale density and type of 
development that can safely occur within a mine subsidence district.  The LEP can respond to this 
through selecting appropriate land use types and zoning Zoning – dwelling types and distribution of 
zones 
 
The LEP development standards – minimum subdivision lot size. DCP building materials/preferred 
construction methods 

Section 117 Directions 
Direction 4.2 “Mine subsidence and unstable land” requires that the relevant planning authority should 
consult with the Mine Subsiden 3ce Board over a draft LEP that would permit development on land 
that is within a Mine Subsidence District.  It then requires that a draft LEP contain provisions that are 
consistent with the recommended scale, density and type of development recommended by the Mine 
Subsidence Board. 
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Draft Model Local Provision – Coastal Risk Planning 
 
General Information 
 
The Department of Planning released the document Draft NSW Coastal Planning Guideline: Adapting 
to Sea Level Rise for public consultation in November 2009.  A draft coastal risk planning clause was 
included in the draft guideline for comment.  In response to comments and submissions received, the 
draft clause has been amended to specifically relate to coastal risks associated with coastal erosion 
and tidal inundation, including exacerbation of risks as a result of sea level rise. Reference to coastal 
flooding has been removed and instead it is proposed to amend the draft flooding clause to 
incorporate consideration of sea level rise. 
 
The coastal risk planning clause is intended to be used to identify in the LEP land in coastal areas 
that is currently subject to coastal processes or is subject to significant risk from coastal processes, 
including coastal erosion and tidal inundation. The procedure for councils to initially identify and map 
the ‘coastal risk area’ is outlined in the draft Coastal Risk Management Guide 2009 which (once 
finalised) will update the sea level rise information in the NSW Coastline Management Manual (NSW 
Government 1990). 
 
The draft clause requires the consent authority to address additional consideration of risks to life, 
property and the environment, as they relate to coastal erosion and tidal inundation. Councils may 
choose to outline specific development standards, controls or consent conditions in their DCP that 
would be applied to the mapped coastal risk area. For example, a DCP may provide guidance, 
standards or performance criteria for achieving the requirements in clause 3(a) to (e) below. In 
locations of high coastal risk, it may be appropriate to apply time-limited or event trigger-limited 
consent conditions to ensure that proponents are aware of the projected change in the level of coastal 
risk that their development site is likely to be subject to in the future.  
 
(1) The objectives of this clause are: 

(a) to maintain existing coastal processes and to avoid significant adverse impacts from 
those coastal processes; and 

(b) to enable safe evacuation of coastal risk areas in an emergency; and 
(c) to avoid significant adverse effects on the environment, and 
(d) to ensure uses are compatible with coastal risks, including projected sea level rise. 

 
(2) This clause applies to land shown as “coastal risk area” on the XXX Council Local 

Environmental Plan Coastal Risk Planning Map. 
 
(3) Consent must not be granted to development on land to which this clause applies unless the 

consent authority is satisfied that the development: 
(a) will not adversely affect coastal processes resulting in detrimental increases in coastal 

risk exposure of other development or properties; and 
(b) will not significantly alter coastal processes to the detriment of the environment; and 
(c) will make provision for safe evacuation of the land; 
(d) if located seaward of the immediate hazard line, will avoid or minimise exposure to 

coastal processes; and 
(e) makes provision for relocation, modification or removal of the development if required to 

adapt to coastal processes and projected sea level rise. 
(4) In this clause: 

coastal risks  include coastal erosion and tidal inundation. 
immediate hazard line  is the line identified on the Coastal Risk Planning Map which 
represents the estimated extent of beach erosion from a design storm event (as outlined in 
the draft Coastal Risk Management Guide 2009). 
projected sea level rise  means the 2050 and 2100 sea level rise planning benchmarks as 
specified in the NSW Government’s Sea Level Rise Policy Statement 2009.   
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Draft Model Local Provision – Salinity 
The main components of a development prone to impacts by salinity are footings, concrete slabs, 
masonry and other structures that have direct contact with soils. 
 
Concrete durability in saline conditions can be achieved by selecting concrete appropriate to the level 
of salinity and ensuring its construction is in accordance with established good practices to achieve 
the quality specified. The current revision of Australian Standard AS 2870 and AS 3600 have included 
measures to address durable concrete in saline soils. 

Influence on LEP 
Saline soils present a serious issue for the longevity of structures.  Additionally, in areas for primary 
productions, saline soils significantly reduce the production capacity of the land.   
 
These saline soil areas should be identified in the strategic work that precedes the drafting of the 
LEP.  The location of saline soils should inform the identification of areas for urban release, their 
zoning and development standards that govern the intensity of development. 
 
The DCP can contain more detailed controls, construction methods and performance criteria for 
development on these affected areas. 
 

Draft Model Local Provision 
 
General Information 
 
This clause applies to those LGAs that have saline groundwater or soils that pose a risk to the 
longevity of development or where development may exacerbate and/or expand the area of land 
effected by saline processes. 
 
Councils wishing to use this clause must demonstrate that they have sufficient supporting controls, 
such a in a DCP, to supplement this clause. 
 
(1) The objective of this clause is to provide for appropriate management of land which has the 

potential to affect the process of land salinisation, and/or be affected by salinity. 
 
(2) This clause applies to development that may affect the process of salinisation or on land 

affected by groundwater salinity. 
 
(3) Before determining a development application the consent authority must consider the impact 

of: 
(a) the development on the salinity processes, and  
(b) salinity on the proposed development.  
(c) appropriate measures to avoid or reduce the impacts referred to in paragraphs (a) and (b). 
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Draft Model Local Provision – Stormwater Management 
(Urban Zones) 

Introduction 
This provision provides specific criteria for the assessment of a development application to ensure 
consideration of the impacts of urban stormwater on the subject land and adjoining properties, and 
the environmental and water quality impacts on native bushland and receiving waters. 

Draft Model Local Provision – Stormwater 
 
(1) The objective of this clause is to minimise the impacts of urban stormwater on the land to 

which the development applies, adjoining properties, native bushland and receiving waters. 
 
(2) This clause applies to all land zoned Residential, Business and Industrial land uses. 
 
(3) Before granting consent to development to which this clause applies the consent authority 

must be satisfied that the development: 
(a) is designed to maximise the use of water permeable surfaces on the site having 

regard to the soil characteristics affecting on-site infiltration of water, 
(b) include, where practical, on-site stormwater retention for use as an alternative supply 

to mains water, groundwater or river water; and 
(c) avoids, or where an impact cannot be avoided, minimises and mitigates, the 

disturbance and impacts of stormwater runoff on adjoining properties, native 
bushland and receiving waters. 

 



Draft Model Local Provision – Biodiversity 

Introduction 
This clause provides for the identification of high value biodiversity areas and requires the consent 
authority to be satisfied that impacts on those biodiversity values are avoided or minimised by any 
proposed development.   

Land to which the clause applies 
This provision is not to be applied widely and should only apply to areas of high biodiversity 
significance that have been identified through the strategic planning process and would be at risk of 
that significance being devalued as a result of development.  These may be originally identified with 
Federal, State or local datasets that the local planning process has refined and synthesised to give 
meaning at a local scale and should be of a suitable accuracy and scale that their boundary and 
extent can be reasonably represented within a LEP.  Mapped data that was prepared at a scale and 
quality suitable for its original purpose may not be suitable, in its original format, for local planning 
purposes.   
 
The areas to which the provision applies will most likely be communities, habitats for significant flora 
and fauna and corridors that provide for and support or contain those biodiversity values.  As section 
5A of the Act provides matters for consideration for threatened species, and a trigger for further 
assessment under the TSC Act, this provision is not to deal solely with threatened species, but allows 
a responsible planning authority enough scope to address those significant biodiversity values not 
already addressed at a statutory level. 
 
This provision is not to apply to National Parks or other lands reserved under the National Parks and 
Wildlife Act 1974.  Any development within these areas is subject to that Act.  Similarly, this provision 
is not to apply to State Forests as any development is subject to the Forests Act 1916. 
 
The identified areas on the Natural Resource  – Biodiversity map are to be in accordance with the 
‘Standard technical requirements for LEP maps’.  There will be one polygon class to identify these 
biodiversity areas – labelled “biodiversity” and a fill RGB colour of XXX:XXX:XXX.   
 
The mapping to this clause should identify areas of high biodiversity significance which, where 
relevant, may include but are not limited to: 
 

•  Habitat for threatened species and populations, 
•  Endangered ecological communities, 
•  Corridors of value for inter- and intra- regional connectivity 
•  Other significant species, communities and their habitats identified within a regional or local 

study. 

Influence on LEP 
The incorporation of biodiversity values within a LEP can be achieved in a number of ways and is 
most effective when all those functions within the LEP are used to their potential.  Land use zones 
can be selected to prohibit inappropriate development in certain areas, primary development standard 
can control density, bulk and scale of proposed development and additional local provisions to 
provide considerations and threshold tests. 
 
Section 34A of the Act provides special consultation procedures concerning threatened species in the 
preparation of a draft LEP.  This section requires consultation with the relevant agencies prior to the 
draft LEP being placed on public exhibition. 
 
It should be noted that there are a range of statutory requirements, public authorities and programs 
that influence biodiversity management outside of the planning system.  These should also be 
considered when drafting the LEP to ensure that any required associated development is 
accommodated. 
 



Draft Model Local Provision – Biodiversity (Terrest rial) 
 

 
 
(1) The objective of this clause is to maintain terrestrial biodiversity, including: 

(a) protecting native flora and fauna, 
(b) protecting the ecological processes necessary for their continued existence, and 
(c) encouraging the recovery of native flora and fauna, and their habitats. 

 
(2) This clause applies to land identified on the [Name] Local Environmental Plan [Year] Natural 

Resource – Biodiversity Map 
 
(3) When assessing a development application, the consent authority must consider potential 

adverse impacts from the proposed development on:  
(a) the condition and significance of the vegetation on the land and whether it should be 

substantially retained,  
(b) the importance of the vegetation in that particular location to native fauna 
(c) any potential to fragment, disturb or diminish the biodiversity values of the land, and 
(d) the condition and role of the vegetation as a habitat corridor, 
and any proposed measures to minimise or mitigate those impacts 
 

(4) Before granting consent to development to which this clause applies the consent authority must 
be satisfied that:  
(a)  the development is sited, designed and managed to avoid potential adverse 

environmental impacts, or 
(b) where an impact cannot be avoided, and having taken into consideration feasible 

alternatives, the proposed design, construction and operational management of the 
development will mitigate and minimise those impacts to a satisfactory extent. 

 

General Information  
This clause provides for the identification of high value biodiversity areas and requires the consent 
authority to be satisfied that impacts on those biodiversity values are avoided or minimised by any 
proposed development.   



Draft Model Local Provision – Drinking Water Catchment 

Introduction 
This provision addresses the need to control development within a prescribed drinking water 
catchment that provides potable water to the community.  This is not to apply to areas subject to the 
provision of the Drinking Water Catchments Regional Environmental Plan No 1 

Land to which the clause applies 

This clause applies to those LGAs that have land within a water storage catchment used for potable 
water.  The drinking water catchment means the land within a restricted area prescribed by a 
controlling water authority, including a catchment district proclaimed under section 128 of the Local 
Government Act 1993. 

Rather than identifying the entire hydrological catchment that flows into an identified potable water 
storage facility, this clause should only apply to the restricted area mapped by the relevant water 
supply authority.   
 
The identified areas on the Natural Resource - Drinking Water Map are to be in accordance with the 
‘Standard technical requirements for LEP maps’.  There will be one polygon class to identify these 
drinking water areas – labelled “drinking water” and a fill RGB colour of XXX:XXX:XXX.   

Assessment of development 
It is recommended that these subclauses not be amended. 
 
Subclause (3) and (4) require the consent authority, when determining an application, to consider 
those matters that have the greatest bearing on water quality.  The consent authority must be 
satisfied that the proposed development is sited, designed and managed to avoid adverse impacts on 
water quality of waterways that feed the drinking water supply catchment taking into consideration: 
(a) whether there is a sufficient distance between the proposed development and waterways that 

feed into the water supply catchment, 
(b) the risks to the drinking water quality associated with the on-site use, storage and disposal of 

any chemicals on the site, and 
(c) the risks to the drinking water quality associated with the treatment, storage and disposal of 

wastewater and solid waste generated or used on the site. 
 

Other provisions which could be applied in the LEP 
Related actions within a LEP to limit the risks to water quality in drinking water catchments may 
include,  

•  Requiring consent for excavation and filling can be achieved through a model local provision. 
•  Setting larger minimum subdivision lot sizes over this land to reduce density. 
•  Prohibiting land uses, via zoning, that pose water quality risks that cannot be mitigated or 

designed for. 
•  The control or removal of vegetation can be controlled through cl.5.9 

 
The DCP can establish more detailed provisions to address the particular category of risk and any 
local performance criteria.  These may include: 

•  Wastewater and stormwater management, 
•  Storage of materials on site, 
•  Sedimentation and erosion controls, and 
•  Landscaping standards. 



Draft Model Local Provision – Drinking Water Catchm ent 
 
General Information 
 
This clause applies to those LGAs that have land where development poses a risk to the quality and 
flows of water within a water storage catchment used for potable water. 
 
This is not  to apply to areas subject to the provision of the Drinking Water Catchments Regional 
Environmental Plan No 1 
 
(1) The objective of this clause is to protect drinking water catchments from the impacts of 

development by minimising impacts on the quality and quantity of water entering drinking 
water storages. 

 
(2) This clause applies to land identified on the [Council] Local Environmental Plan [Year] 

Drinking Water Catchment Map.  
 
(3) In assessing the development application to which this clause applies, the consent authority 

must consider: 
(a) the potential impacts on water quality and flows from the proposed development, 
(b) whether there is a sufficient distance between the proposed development and waterways 

that feed into the water supply catchment, 
(c) the risks to the drinking water quality associated with the on-site use, storage and 

disposal of any chemicals on the site, and 
(d) the risks to the drinking water quality associated with the treatment, storage and disposal 

of wastewater and solid waste generated or used on the site, and 
(e)  any proposed measures to minimise or mitigate those impacts 

 
(4) Before granting consent to development to which this clause applies, the consent authority 

must be satisfied that the proposed development is sited, designed and managed to avoid 
adverse impacts on water quality and flows of waterways that feed the drinking water supply 
catchment. 
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Draft Model Local Provision – Riparian Land and 
Waterways  

Introduction 
This clause applies to identified watercourses and land within 40m of those watercourses.  It will apply 
to any development that requires consent and requires the consent authority to consider the 
hydrological and ecological impacts from development. 

Land to which the clause applies 
This provision applies to all identified watercourses and land within 40m of those identified 
watercourses.  This provision is not intended to apply to all watercourses within a LGA, but instead 
only to those watercourses and their adjoining riparian area that have high hydrological and/or 
environmental values that would be subject to significant impacts from permissible development.  
Such values may include key fish habitats, areas of high bank erosion and the like. 

Influence on LEP 
The protection of and provision for the proper utilisation of water resources are a crucial role in the 
formation of a LEP.  The hydrological and ecological functions of watercourse and riparian land is 
greatly valued for its inherent environmental value as a natural resource as well as the value of 
provision of clean water for residential, rural and other employment uses.  As waterfront land is in high 
demand from residential, commercial and recreational uses, the permissibility of land uses and 
associated development controls need to be carefully considered to ensure a good balance of all 
competing demands.  A draft practice note is included in this package on the use of the Waterway 
zones. 
 
It should be noted that there are a range of statutory requirements, public authorities and programs 
that influence water management outside of the planning system.  These should also be considered 
when drafting the LEP to ensure that any required associated development is accommodated. 

Riparian Corridors and Development Contributions 
The Department held a riparian corridor workshop on 19 October 2009 with representatives from 
Government agencies including DECCW, Office of Water, Sydney Catchment Management Authority 
and the Hunter & Central Coast Regional Environmental Management Strategy, twelve metropolitan 
and regional councils as well as representatives from peak bodies including the Local Government 
and Shires Association (LGSA), Natural Resources Advisory Council (NRAC), the Hunter & Central 
Regional Environmental Management Strategy (HCCREMS) group, Planning Institute of Australia 
(PIA), Urban Development Institute of Australia (UDIA), Urban Task Force (UTF) and Eco Logical 
Australia Pty Ltd.  
 
The key message from the workshop was that in new urban release areas in particular, options for 
ownership of riparian land were limited under the new Part 5B of the EP&A Act (yet to commence).  
This is because the changes would reduce the application of section 94 contributions to drainage 
purposes and/or public open space only.  This has the potential to leave substantial land within the 
riparian corridor within private ownership (often fragmented), with the issues of management, 
maintenance, access, enjoyment, intergenerational equity etc. difficult to resolve. 
 
A second workshop was held at the Department of Planning on 13 April 2010.  The outcomes of the 
two consultations have been incorporated into a draft Discussion Paper: Planning for Riparian 
Corridors in Urban Areas.  It is anticipated that prior to finalisation, this Discussion paper would be 
available for comment. 
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Draft Model Local Provision – Riparian land and Wat erways 
 
General Information 
 
This clause applies to any development that requires consent and requires the consent authority to 
consider the hydrological and ecological impact of that development on a watercourse and riparian 
land. 
 
 
(1) The objective of this clause is to protect and maintain: 

(a) water quality within waterways,  
(b) stability of the bed and banks of waterways,  
(c) aquatic and riparian habitats, and 
(d) ecological processes within waterways and riparian areas. 
 

(2) This clause applies to land identified as a watercourse on the [Name] Local Environmental Plan 
[Year] Natural Resource – Water Map and situated within 40 metres of the top of the bank of 
those watercourses. 

 
(3) In assessing a development application, the consent authority must take into consideration the 

following matters: 
(a) the identification of potential adverse impacts on: 

(i) water quality within the watercourse, 
(ii) aquatic and riparian habitats and ecosystems, 
(iii) stability of the bed, shore and banks of the watercourse, and 
(iv) free passage of fish and other aquatic organisms within or along the watercourse, 

(b) the likelihood that the development will increase water extraction from the watercourse, 
and 

(c) any proposed measures to minimise or mitigate those impacts 
 

(4) Before granting consent to development to which this clause applies the consent authority must 
be satisfied that:  
(a) the development is sited, designed and managed to avoid potential adverse 

environmental impacts, or 
(b) where an impact cannot be avoided, and having taken into consideration feasible 

alternatives, the proposed design, construction and operational management of the 
development will mitigate and minimise those impacts to a satisfactory extent. 
 

Note: The Macquarie Dictionary contains the following definition: 
bank  means “the slope immediately bordering the course of a river along which the water 
normally runs”. 
 
The SI LEP contains the following definition: 
Watercourse  means any river, creek, stream or chain of ponds, whether artificially modified 
or not, in which water usually flows, either continuously or intermittently, in a defined bed or 
channel, but does not include a waterbody (artificial). 

 


